United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1936. 


GATE CITY COTTON MILLS, APPELLANT, 


WARREN MADDEN, DONALD WAKEFIELD 
SMITH AND EDWIN S. SMITH, CONSTITUTING 
THE NATIONAL LABOR RELATIONS BOARD. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED FEBRUARY 10, 1936 


PRINTED FEBRUARY 26, 1937 


■ i ! 1 




i 


j.,l| 

II: eSiJUT 
lk( I f j 

p/fl 






SC -; \ 

ZZ7j*Z ' 4 ir 










United States Court of Appeals for the 

District of Columbia 


JANUARY TERM, 1936. 

No. 6640 


GATE CITY COTTON MILLS, APPELLANT, 


VS. 


J. WARREN MADDEN, JOHN M. CARMODY AND ED¬ 
WIN S. SMITH, CONSTITUTING THE NATIONAL 
LABOR RELATIONS BOARD, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT} 

COLUMBIA. 


OF 


INDEX. 


Caption. 

Bill of complaint for restraining order and injunction 


Original 

k 

t 


Exhibit A . 

Exhibit B . 

Exhibit C . 

Notice of application for temporary restraining order, &c. 

Rule to show cause. 

Receipt of service of rule to show cause. 

Order continuing rule to show cause . 

Acknowledgment of service of affidavits of Jess Little, et al.. 

Acknowledgment of service of affidavit of Scott Russell. 

Acknowledgment of service of affidavit of Winfield P. Jones.. 

Affidavit of Winfield P. Jones . 

Exhibit A . 

Exhibit B . 

Exhibit C . 


95 


Print 

1 

1 

15 

25 

26 
26 
27 

27 

28 
28 
29 
29 
29 

31 

32 
35 


Press of Byron S. Adams, Washington, D. C. 
















11 


INDEX CONTINUED. 


Original Print 

Order continuing rule to show cause. 96 35 

Acknowledgment of service of affidavits of Charles N. Feidel- 

son, et al . 97 36 

Affidavit of Charles N. Feidelson. 9S 36 

Affidavit of Thomas I. Emerson . 100 3S 

Affidavit of F. S. Parkman, et al. 102 39 

Exhibit “A” . 104 40 

Exhibit “B” . 105 41 

Affidavit of W. C. Pittman. 106 42 

Affidavit of F. S. Parkman, et al. 108 43 

Affidavit of Mrs. Sallie Pittman. Ill 45 

Affidavit of J. F. Calhoun. 113 46 

Affidavit of Ellis Robinson. 115 47 

Affidavit of Carrie Adkisson . 117 4S 

Affidavit of F. S. Parkman. 119 49 

Affidavit of H. G. Peppers . 122 51 

Affidavit of Eugene C. Curtis. 123 52 

Affidavit of Thomas I. Emerson . 128 55 

Amended answer . 130 56 

Fiat of Justice Adkins . 145 71 

Order continuing rule to show cause. 146 71 

Findings of fact and conclusions of law. 147 73 

Findings of fact. 147 73 

Conclusions of law . 151 77 

Plaintiff’s exceptions to the Court’s findings, &c. 154 80 

Exceptions allowed . 166 92 

Order denying temporary injunction and granting stay. 167 93 

Exception noted . 168 94 

Appeal noted and undertaking for costs fixed. 169 95 

Docket entries . 170 97 

Assignments of error. 171 98 

Memorandum: $50 cash deposited in lieu of bond on appeal... 180 108 

Praecipe and designation of record . 181 108 

Clerk’s certificate . 185 111 

Stipulation. 186 111 



































United States Court of Appeals fqr the 

District of Columbia 

I 

i 

a. Supreme Court of the District of Columbi^. 

In Equity No. 60310 j 

i 

Gate City Cotton Mills, Plaintiff, j 

vs. 

J. Warren Madden, John M. Carmody and Edwin S. Smith, 
constituting the National Labor Relations Board, 
Defendants. 

United States of America, 

District of Columbia , $$: 

BE IT REMEMBERED, That in the Supreme Courj; of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 

1 In the Supreme Court of the District of Columbia 

Holding an Equity Court 

In Equity No. 60310 

j 

Gate City Cotton Mills, East Point, Georgia, Plaintiff , 

v - 

I 

J. Warren Madden, John M. Carmody and Ed\Vin S. 
Smith, constituting the National Labor Relations 
Board, Denrike Building, Washington, D. C., 
dants. 

Bill of Complaint for Restraining Order and Injunction and 
Petition for Declaratory Judgment 

Filed December 20 1935 j 

Bill of complaint of Gate City Cotton Mills respectfully 
shows to the Court: 
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1. The plaintiff, Gate City Cotton Mills, is a corporation 
organized and existing under the laws of the State of 
Georgia, with its only place of business located at East 
Point, Fulton County, Georgia, and is a citizen of the 
United States and of the State of Georgia. 

2. On July 5, 1935, the President of the United States ap¬ 
proved an Act of Congress known as Public Number 198, 
Seventy-Fourth Congress, known as the ‘‘National Labor 
Relations Act,” which Act provides, among other things, 
for the creation of a board to be known as the “National 
Relations Board” composed of three members to be ap¬ 
pointed bv the President bv and with the consent of 

2 the Senate. Acting under the supposed authority of 
said Act, the President appointed the defendants J. 
Warren Madden as Chairman and member and John M. 
Carmody and Edwin S. Smith as members of said Board, 
and said persons having been confirmed in their appoint¬ 
ment by the Senate on August 24, 1935, duly qualified, and 
are now purporting to act as the National Labor Relations 
Board and are sometimes hereinafter referred to as such 
Board. Said persons are presently residing in the District 
of Columbia and are named defendants herein. A copy of 
said Act is attached hereto marked Exhibit A and prayed 
to be read as a part hereof. 

3. The plaintiff is now, and has been for many years, en¬ 
gaged in operating a certain cotton mill at East Point, 
Georgia, where is located its only place of business; it owns 
said mill and property on which said mill is located; it has 
no place of business located outside of said State. Its busi¬ 
ness consists solely in the operation of an industry, which 
is the processing into yarn raw cotton produced and pur¬ 
chased in Georgia. All of the cotton purchased by said 
plaintiff is purchased and grown in the State of Georgia 
and passes through no other State in transit to said mill. 
Said yarn when manufactured is sold to a few customers 
in wholesale lots and said yarn is not sold by plaintiff in 
retail. All of its employees are engaged in, and in connec¬ 
tion with, the manufacture of yarn in and around said mill. 
It has now in its employ approximately two hundred and 
twenty persons doing full or part time work, not including 
its officers. The plaintiff now has outstanding contracts of 
employment with its individual employees upon mutually 
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satisfactory terms as to rates of wages, hours of labor, and 
other conditions of employment. 

4. Since September, 1934, when there wad, a gen- 

3 eral textile strike throughout the State of (Georgia 
and in neighboring States, during a portion ojf which 

time the plaintiff’s mill was closed, the plaintiff has ^n joyed 
friendly, pleasant, cordial and harmonious relations with 
its employees. Plaintiff’s officers and representatives have 
at all times willingly discussed and negotiated wifh said 
employees matters dealing with and affecting rates jof pay, 
wages, hours of employment and other conditions I of em¬ 
ployment. During the eleven months past of the calendar 
year 1935 the plaintiff has continued to operate iis mill, 
although in all of said months, except for the month of 
October, it has experienced a financial loss in its opera¬ 
tions. In August, 1935, when its contracts and orders for 
the sale of its products were at the lowest ebb of its history 
and there seemed to be imminent danger of the pfaintiff 
having to close its mill on account of lack of volume Of busi¬ 
ness, numerous employees of the plaintiff submitted [to it a 
petition requesting that the mill be kept open. Tfyis the 
plaintiff did out of consideration for its employees and in 
the hope that its business would improve. 

5. On or about September 14, 1935, there was submitted 
to the plaintiff by persons purporting to be members of 
Local Union Number 1938 of the United Textile Workers 
of America a form of contract between The Natiojnal of 
the United Textile Workers of America and the plaintiff, 
which contract the plaintiff refused to execute. SaijI pro¬ 
posed contract provided that recognition should be i given 
United Textile Workers of America and Local Union! Num¬ 
ber 1938 of the United Textile Workers of America 

4 to bargain collectively for all employees employed 
by the plaintiff and further provided that all white 

employees of the plaintiff should be union members.j The 
plaintiff employs now, and at that time employed, only 
about twelve non-white employees. 

6. Upon the refusal of the plaintiff to enter into saijl con¬ 
tract alleged in paragraph 5 above, said employees bf the 
plaintiff belonging to said Local Union Number 192j8 ap¬ 
proached the then Regional Director, Tenth Region, Na- 
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tional Labor Relations Board, located in Atlanta, Georgia, 
or one of his agents or assistants, for assistance in secur¬ 
ing the recognition of said Union for the purposes of col¬ 
lective bargaining with the plaintiff. 

Shortly thereafter the plantiff was given written notice, 
bearing date of October 23, 1935, by one, Charles N. Feidel- 
son, who had just been appointed Regional Director for the 
Tenth Region, that a hearing would be conducted before 
the National Labor Relations Board by its agent, said 
Charles N. Feidelson, upon the question of representation, 
said hearing being set for November 4, 1935. Said notice 
recited that a petition had been filed with the National 
Labor Relations Board by representatives of said Local 
Union Number 1938, “alleging that a question affecting 
commerce has arisen concerning the employees in the plant 
owned and operated” by the plaintiff. Thereupon 

5 a hearing was had before said agent of the National 
Labor Relations Board with the result that said 

Board issued its order dated December 7, 1935, signed by 
the defendants and entitled “Direction of Election.” Said 
Direction of! Election provides that all the employees of 
the Gate City Cotton Mills, except the clerical and super¬ 
visory force, on the payroll of said Mills on November 2, 
1935, and those employed between that date and December 
7, 1935, except the supervisory and clerical employees and 
those who qitit or have been discharged for cause during 
such period, shall be qualified to vote and shall constitute the 
appropriate unit for collective bargaining. A copy of said 
Direction of Election is attached hereto, marked Exhibit B 
and prayed to be read as a part of this bill. In appearing 
at said hearing plaintiff filed numerous objections to the 
calling and holding of said hearing, particularly with re¬ 
spect to the jurisdiction of said Board to call and hold such 
hearing and to the invaliditv of said Act and all action 
taken thereunder as being in violation of the rights of the 
plaintiff as guaranteed by the Constitution of the United 
States. 

7. The proposed election hereinbefore referred to was 
not held on December 14, 1935, nor on any date thereafter 
thus far for the reason that this Honorable Court in the 
case of Echols v. Madden , et al., in Equity No. 60267, is- 
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sued a temporary restraining order against the defendants 
in said cause, who are the defendants in thfs cause, 

6 preventing them from holding said electioji, all as 
contained in the temporary restraining oiider and 

rule to show cause issued in that cause, to which rbference 

^ • • j 

is herebv made. Unless restrained bv this Court, either in 
this cause or in the cause above referred to, or in both 
causes, the defendants will hold, or cause to be held, said 
election at the earliest date possible. 

8. Said proposed election will be called for the purpose 
of determining whether or not Local Union Numbeif 1938 of 
the United Textile Workers of America shall be designated 
or selected as the representative of all of the abqve-men- 
tioned employees of the plaintiff for the purposes of col¬ 
lective bargaining. If a majority of said emploveels desig¬ 
nates or selects said Local Union in the election ordered to 
be held, said Local Union by specific requirement of said 
Act will be certified bv the defendants as such sble and 
exclusive representative of said employees of the plaintiff. 

9. The actions herein described of the members of the 

i 

said Union and of the agents and representatives of the 
defendants herein have been taken pursuant to a plan and 
purpose and concert of action between and among ^he said 
defendants and their agents and representatives and the 
members of said Union to unionize the plant of the plain¬ 
tiff herein and to force the closed shop upon it against its 
will and again the will of many of its present employees. 
Said actions herein described have been taken by and un¬ 
der the authority of the members of said Board b n <I by 
their agents and representatives, as well as by the 

7 members of said Union, pursuant to an illegal and 
unlawful combination with a purpose and intent to 

disrupt the peaceful and harmonious relationships b|etween 
the plaintiff and its said employees, and to force and in¬ 
duce the breach of existing contracts of employment be¬ 
tween the plaintiff and its individual employees, and to 
force the plaintiff to deal exclusively with said Uni^n and 
to employ only members of said Union. j 

10. In order to have the aforesaid election held |by the 
National Labor Relations Board said Local Union| Num¬ 
ber 1938 represented to the National Labor Relations!Board 
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that a majority of the employees of the plaintiff desired 
said Union to represent them in collective bargaining. Said 
Union still contends that it represents a majority of said 
employees of the plaintiff. 

11. Plaintiff is advised bv counsel and believes, and be- 
lieving charges, that upon the designation and selection of 
representatives pursuant to the election ordered to be held 
by the aforesaid order of December 7, 1935, the plaintiff 
will be required by the provisions of the National Labor 
Relations Act to cancel all its existing individual employ¬ 
ment contracts with its employees; to cease dealing with its 
individual employees in respect of employment contracts 
as to the rates of pay, wages, hours of employment or other 
conditions of employment of such employees; and there¬ 
after to deal exclusively with representatives selected and 
designated pursuant to said election, in respect of the em¬ 
ployment contracts as to rates of pay, wages and hours of 
employment and other conditions of employment of all of 
its employees. 

12. Under the terms of said Act the plaintiff would 
8 be prohibited from bargaining with its employees in 
respect to rates of pay, wages, hours of employment 
and other conditions of employment in the event said Union 
is designated or selected in said election, except as said em¬ 
ployees would be represented by said Local Union Number 
1938 unless the plaintiff refused to so bargain with said 
Local Union Number 1938, in which case it would be har¬ 
assed by costly and extensive proceedings which would be 
instituted against it by the National Labor Relations Board 
under Sec. 10 of the aforesaid Act, so that to avoid said 
expenses and against its wishes and desires it might be 
coerced into collective bargaining with said Local Union 
Number 1938. i By being so coerced the plaintiff would be 
deprived of its right to freely bargain and contract with its 
employees separately or in other manner. 

13. Plaintiff, upon information and belief, alleges that 
the holding of an election by the Labor Board for the pur¬ 
pose of the selection by employees of representatives for 
collective bargaining, regardless of whether or not a major¬ 
ity of its employees belong to Local Union Number 1938 of 
the United Textile Workers of Ajnerica, would stir up 
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! 

strife, contention and ill will among its employees, would 
be destructive of the right of the plaintiff to the existing 
amicable and pleasant relationships of its employees to it 
and would impair the morale and efficiency of itsj employ¬ 
ees, lessen the efficiency of the operation of plaintiff’s mill, 
thereby increasing its cost, all of which would result in sub¬ 
stantial and irreparable damage to the plaintiff. | 

14. The pendency of the threatened election under 

9 the direction and supervision of the National Labor 
Relations Board has disturbed the quiet, jpeaceful 

relationship between the plaintiff and its employees and is 
continuing to keep the relationship between the 'plaintiff 
and its employees in a disturbed state, causing the [plaintiff 
to lose the efficient and economical services of its!employ¬ 
ees. Furthermore, until said election or proposed] election 
under the direction and supervision of the National Labor 
Relations Board is totally discontinued and prohibited by 
order of court, the employees of the plaintiff and tlje plain¬ 
tiff will continue to be disturbed and harassed. Sajd inter¬ 
meddling and interference bv the National Labor delations 
Board is unwarranted by law and seriously and harmfully 
disturbs the plaintiff’s conduct of its own business land the 
quiet, peaceful relationship between the plaintiff |and its 
employees and right to efficient and economic services of 
its said employees and will continue to keep the s^me dis¬ 
turbed unless and until said, intermeddling and interference 
is finally and definitely stopped and prohibited by order of 
court. 

15. If said election shall be held and said Local Union 
shall be designated or selected by a majority of the Employ¬ 
ees of the plaintiff as their representative and the plaintiff 
shall refuse to bargain collectively with said Local! Union, 
the relationship of the plaintiff with its employees j will be 

further disturbed for a long period to conjie both 

10 during and after legal proceedings are instituted 
and prosecuted by the plaintiff on its own behalf or 

bv the defendants as the National Labor Relations Board 
against the plaintiff, and the plaintiff will thereby be [caused 
to lose the efficient and economical services of its employees 
during said period of time. 

16. Attached hereto marked Exhibit C and praye^l to be 
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read as a part hereof is a form of election notice handed 
out by representatives of said Local Union Number 1938 
to employees of the plaintiff. Plaintiff is informed, be¬ 
lieves and, therefore, alleges that said notices were deliv¬ 
ered and distributed bv the National Labor Relations Board 
or by said Local Union Number 1938, or the agents of both 
or either of them, to plaintiff's employees on plaintiff’s 
property. Said notices were so delivered and distributed 
pursuant to trespass upon the property of the plaintiff 
without the plaintiff’s invitation and consent. Plaintiff 
further alleges that in connection with the distribution of 
said notices and in preparation for the said election agents 
of the said Board have endeavored to induce and coerce em¬ 
ployees of the plaintiff to attend and vote at said election 
and have threatened employees of the plaintiff against ex¬ 
pressing their views in opposition to said election or in op¬ 
position to the designaton or selection of Local Union No. 
1938 as the representative of the employees of the plain¬ 
tiff. Said notice of election contains two direct misstate¬ 
ments. First, it states that said election is being held to 
determine whether employees of the plaintiff wish to choose 
said Local Union or any other labor organization , as their 
representatives for collective bargaining, whereas 
11 said election was called for a determination of 
whether or not said Local Union Number 1938 should 
be so designated or selected and no other labor organiza¬ 
tion was in anvwise involved or under consideration. Sec- 
ond, said notice of election states that all employees on the 
payroll on November 2, 1935, and those hired up to Decem¬ 
ber 7, 1935, except clerical and supervisor}’ force, are eli¬ 
gible to vote, whereas the order of the National Labor Re¬ 
lations Board dated December 7, 1935, provided that said 
election should be conducted among the employees of the 
plaintiff 4 ‘except the clerical and supervisory force, on the 
payroll of the Gate City Cotton Mills on November 2, 1935, 
and those employed between that date and the date of this 
decision [December 7, 19351, except supervisory and cleri¬ 
cal employees and those who quit or have been discharged 
for cause during such period, to determine whether or not 
they desire to' be represented by Local No. 1938 of the 
United Textile Workers of America.” 
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17. It has been the practice and custom of th^ plaintiff 
for many years that when a shift of employees is discon¬ 
tinued for any purpose plaintiff lays off all the employees 
in a group upon that particular discontinued shift hnd when 
the shift is resumed the plaintiff takes back all tfiose who 
have previously worked for it who are availably and en¬ 
gages new employees only to fill up the vacancies |then left. 
If said Union should be designated or selected by aj majority 

of the plaintiff’s employees for the purposes of col- 

12 lective bargaining with it and said Unioh pursues 
its definitely charted course of unionization of the 

plaintiff’s employees, such rights of the plaintifjf and its 
employees as they may have from the aforesaid! practice 
and custom will be lost both to the plaintiff and toj said em¬ 
ployees unless said employees should be coerced' into be¬ 
coming members of said Union. Even when a shi[ft of em¬ 
ployees is discontinued, those who live in housejs on the 
property of the plaintiff are permitted during good be¬ 
havior to remain thereon even though not then epployed. 

18. The plaintiff is advised by counsel and changes that 
the National Labor Relations Act is illegal and void in that 
it violates the Constitution of the United States in the fol¬ 
lowing, among other, respects: 

(1) The said Act is in purpose, in essence and oifi its face 
an attempt to regulate matters not committed to the Fed¬ 
eral Government by the Constitution of the Unitcjd States 
by regulating industry, including the relations between em¬ 
ployer and employee, in respect to rates of pay, hours of 
employment and other conditions of employment. 

(2) The said Act cannot be sustained under the Com¬ 
merce Clause contained in Section Eight of Article I of the 
Constitution of the United States since it seeks to regulate 
matters concerning the wholly intrastate busines^ of the 
plaintiff, as herein set forth, a regulation which does not 
constitute the regulation of commerce among the! several 

States. 

13 (3) The said Act is violative of the Tenth!Amend¬ 
ment to the Constitution of the United States, in that 

it constitutes an invasion by the Federal Government of 
fields of regulation reserved by that Amendment to the 
States or to the People. 
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(4) The said Act is violative of the Fifth Amendment to 
the Constitution of the United States in that 

(a) it attempts to deprive the plaintiff without due proc¬ 
ess of law the liberty guaranteed to it by that Amend¬ 
ment; 

(b) it attempts to deprive the plaintiff without due proc¬ 
ess of law of its property and contract rights, including 
the rights to deal freely and independently with its em¬ 
ployees or any of them or any group thereof in respect to 
rates of pay, wages, hours of employment and other condi¬ 
tions of employment ; 

(c) it attempts to deprive the plaintiff of its subsisting 
contracts with its employees individually and to deprive 
its employees of such contracts without due process of law. 

(d) it attempts to take the private property of the plain¬ 
tiff for a public use without the payment of just compen¬ 
sation ; 

(e) it is wholly arbitrary, capricious and unequal. 

(5) The said Act is violative of the Fourth Amend- 
14 ment of ^he Constitution of the United States in that 
it permits and authorizes unreasonable searches and 
seizures of papers and effects of employers, including the 
plaintiff. 

(6) The said Act is violative of the Third Article of the 
Constitution of the United States in that judicial power of 
the United States in large part by said Act is attempted to 
be vested in said National Labor Relations Board and not 
in the courts as required by said Article, and said Act at¬ 
tempts to infringe upon the constitutional authority of the 
courts of the United States. 

(7) The said Act is violative of the Seventh Amendment 
to the Constitution in that no trial by jury is permitted or 
required by said Act. 

(8) The said Act is violative of the Ninth Amendment to 
the Constitution of the United States in that by said Act 
the Government of the United States through the Congress 
has presumed and purported to assume jurisdiction and 
control of certain rights retained by the States or by the 
People. 

All action taken and orders issued by the defendants, 
their successors in office, assistants, employees, agents and 
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representatives and particularly the aforesaid oriler dated 
December 7, 1935, in holding or attempting to jiold said 
election and in carrying out or attempting to cariiy out the 
provisions of said Act in connection with and following 
upon said election are, and will be, illegal and voijd in that 
they violate the constitutional rights of the plaintiff in the 
foregoing, as well as in other, respects. j 

19. The damage which will accrue to the! plaintiff 

15 by reason of its being deprived of such rights is ir¬ 
reparable and is not ascertainable in a pecuniary 

value, and it would be unable to prove the amounj; thereof 
in any court of law, and it is without a timely, pl^in, ade¬ 
quate and complete remedy at law. 

20. The procedure provided by the act for th^ review^ 
of orders of the Board by the Courts of the United States, 
if it be a remedv at all, is not intended as an exclusive stat- 
utory remedy and is not an adequate or complete dr timely 
remedy at law. The statutory provisions for revieKv of the 
orders of the Board make no provision for an independent 
judicial determination of all questions, both of jaw and 
of fact, essential to the preservation of the constitutional 
rights of the plaintiff, nor is any provision madd for an 
independent judicial determination upon the facts,| as well 
as upon the lawr, of the existence or non-existence of the 
fundamental or jurisdictional facts underlying tjie sup¬ 
posed authority of the Congress, the existence of which is 
a condition precedent to the operation of the statutory 
scheme. The procedure provided in said Act for I the re¬ 
view of orders of the Board does not afford the plaintiff a 
timely, adequate, or complete remedy nor a remedy ^o plain 
and clear for the protection of its constitutional anji prop¬ 
erty rights as to oust the jurisdiction of a court of equity. 

21. The plaintiff is advised by counsel that it is Entitled 
to receive from this Court a declaratory judgment declar¬ 
ing its rights in the premises. 

WHEREFORE, plaintiff prays: j 

16 1. That a temporary restraining order be granted 
forthwith restraining and enjoining J. Warreh Mad¬ 
den, Chairman and member, and John M. Carmoqy and 
Edwdn S. Smith, members of and constituting the National 
Labor Relations Board, their and each of their assi 
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employees, agents and representatives, and each of them, 
from holding or causing to be held an election among the 
employees of the plaintiff, for the purpose of designation 
or selection of representatives of such employees for col¬ 
lective bargaining at any time or times. 

2. That this Honorable Court issue its writ in due form 
of law directed to the defendants J. Warren Madden, 
Chairman and member, and John M. Carmody and Edwdn 
S. Smith, members of and constituting the National Labor 
Relations Board, and each of them, ordering them, and each 
of them, at a certain day to appear before this Honorable 
Court and answer all and singular the matters and things 
herein set forth and complained of, and to further perform 
and abide by such order, direction and decree as to this 
Court shall seem meet, just and proper. 

3. That this Honorable Court issue its order against all 
of said defendants, and each of them, to shows cause, if any 
thev have, at a convenient date to be fixed bv this Honor- 

v J 

able Court, why a preliminary injunction should not be 
granted, restraining all and each of the aforementioned 
defendants during the pendency of this suit from doing 
any of the things herein complained of. 

4. That this Honorable Court grant and issue a prelimi¬ 

nary injunction against J. Warren Madden, Chair- 
17 man and member, and John M. Carmody and Edwin 

S. Smith, members of and constituting the National 
Labor Relations Board, enjoining them, and each of them, 
and their assistants, employees, agents and representatives, 
and each of them, pendente lite, from holding or causing 
to be held, an election among the employees of the plain¬ 
tiff, for the purpose of designation or selection of repre¬ 
sentatives of such employees for collective bargaining at 
any time or times. 

5. That upon a final hearing a permanent injunction be 
granted and issued by this Honorable Court against J. 
Warren Madden, Chairman and member, and John M. Car¬ 
mody and Edwin S. Smith, members of and constituting 
the National Labor Relations Board, enjoining them, and 
each of them, and their assistants, employees, agents and 
representatives, and each of them, permanently and per- 
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i 

i i 

petuallv, from holding, or can sing to be held, an election 
among the employees of the plaintiff, for the purpose of 
designation or selection of representatives of such em¬ 
ployees for collective bargaining at any time or tinjies. 

6. That upon final hearing this Honorable Court' shall de¬ 
clare and order, adjudge and decree, that the j National 
Labor Relations Act approved July 5, 1935, and shid order 
of said Board, dated December 7, 1935, are unconstitu¬ 
tional, void and are unenforcible. 

7. That the plaintiff may have such other j and fur- 
1S tlier relief in the premises that this Court shall deem 
just and proper. 

GATE CITY COTTON MIL^S 
Bv I. C. MILNEIr 

mt 

Executive Vice President 

FREDERICK H. WOOD 
15 Broad Street, | 

New York, N. Y. j 

WINFIELD P. JONES, j 

Atlanta, Georgia 

SCOTT RUSSELL 
Macon, Georgia 

i i 

RICHARD H. WILMER 
Transportation Building, 

Washington, D. C. j 

DOUGLAS L. HATCH 
Transportation Building, 

Washington, D. C. 

I 

District of Columbia, ss : 

I. C. Milner, being first duly sworn according to la^v, upon 
oath deposes and says: j 

That he is the Executive Vice President of Ga^e City 
Cotton Mills, the plaintiff above named, and is authorized 
to make this affidavit in its behalf; that the averidents of 
the foregoing bill of complaint, in so far as they arh based 
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upon his knowledge, are true and correct and, in so far as 
they are based upon information and belief he believes 
them to be true and expects to be able to prove the 
19 same at the trial of this cause. 

I. C. MILNER 

Subscribed and sworn to before me this 20th dav of De- 
cember, 1935. 

KENNETH C. ROBERTSON 
Notary Public , D. C. 


(Notarial Seal) 
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[S. 195S] 

AN ACT | 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Board, land for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY j 

Section 1 . The denial by employers of the right of employees to 
organize and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce^ (b) occur¬ 
ring in the current of commerce; (c) materially affecting, Restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the prices of such 
materials or goods in commerce; or (d) causing dirpinution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or into the channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms ox 
ownership association substantially burdens and affectR the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wige earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of tl^e right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, and promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of'differences 
as to wages, hours, or other working conditions, and b^ restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be the policy of the Unite4 States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of riegotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 
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DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “person" includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “ employer ” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee 77 shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “ representatives ” includes any individual or labor 
organization. 

(5) The term “ labor organization ” means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the. 
District of Columbia or any foreign country. 

(7) The term “ affecting commerce ” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 6763 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution ^umbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of the president of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued by Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD j 

Sec. 3. (a) There is hereby created a board, to be known as the 
“ National Labor Relations Board ” (hereinafter referred to as 
the “ Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the I advice and 
consent of the Senate. One of the original membejrs shall be 
appointed for a term of one year, one for a term of threfe years ? and 
one for a term of five years, but their successors shall be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpited term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon notic'p and hear¬ 
ing, for neglect of duty or malfeasance in office, but f j>r no other 
cause. 

(b) A vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year majke a report 
in writing to Congress and to the President stating ii\ detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ oif under the 
supervision of the Board, and an account of all moiieys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, an<J. shall not 
engage in any other business, vocation, or employment. [The Board 
shall appoint ? without regard for the provisions of the qivil-service 
laws but subject to the Classification Act of 1923, as amended, an 
executive secretary, and such attorneys, examiners, anp. regional 
directors, and shall appoint such other employees withj regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may 'from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, or other a’gencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed under this section 
may, at the direction of the Board, appear for and represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals for the purpose of 
conciliation or mediation (or for statistical work), where such 
service may be obtained from the Department of Laborj 

(b) Upon the appointment of the three original members of the 
Board and the designation of its chairman, the old Board shall cease 

*So in original. 
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to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on tne presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6 . (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided^ That nothing 
in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or m any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization! is the repre¬ 
sentative of the employees as provided in section 9 (a),i in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under {his Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of Section 9 fa). 

REPRESENTATIVES AND ELECTIONS | 

Sec. 9. (a) Representatives designated or selected I for the pur¬ 
poses of collective bargaining by the majority of the employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the | purposes of 
collective bargaining in respect to rates of pay, wades ? hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group of employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether,! i n order to 
insure to emplo\*ees the full benefit of their right to s6lf-organiza¬ 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, pfant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arisesl concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have keen designated! or selected. 
In any such investigation, the Board shall provide fob an appro¬ 
priate hearing upon due notice, either in conjunction with a proceed¬ 
ing under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to asebrtin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuanf to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, and 
there is a petition for the enforcement or review of such order, such 
certification and the record of such investigation shall be included 
in the transcript of the entire record required to be filed! under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole or in paitt the order 
of the Board shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established! by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 

engaging in any such unfair labor practice, the Board, or any 
— 

1 So in originaL 
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agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five davs 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such i affirmative action, including reinstatement of 
employees with or without back pay, as will effectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or if all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 


therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, ajnd to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its 
member, agent or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall be; excused because 
of extraordinary circumstances. The findings of ^he Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce! additional evi¬ 
dence and shall show to the satisfaction of the court! that such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court nhay order such 
additional evidence to be taken before the Board, its|member, agent, 
or agency, and to be made a part of the transcript. The Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall) file such modi¬ 
fied or new findings, which, if supported by evidence, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree) shall be final, 
except that the same shall be subject to review by the appropriate 
circuit court of appeals if application was made to thQ district court 
as hereinabove provided, ana by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U. S. C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the B^ard granting 
or denying in whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resided or transacts 
business, or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the) order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record ini the proceed¬ 
ing, certified by the Board, including the pleading arid testimony 
upon which the order complained of was entered and ) the findings 
and order of the Board. Upon such filing, the court ^hall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive! jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall in jike manner 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by^ the court, 
operate as a stay of the Board’s order. 
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(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity snail not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1932 (U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper tor the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at anv designated place of hearing. 

(fl) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon, application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers df the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before thej Board, its 
member, agent, or agency, shall be paid the same fees ^nd mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons takihg the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(5) All process of any court to which application may be made 
under this Act may be served in the judicial district ^herein the 
defendant or other person required to be served resides or may be 
found. 

(0) The several departments and agencies of the (government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere w r ith any member of the Board or any of its agents or 
agencies in the performance of duties pursuant to this Act shall ik, 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

i 

LIMITATIONS 

Sec. 13. Nothing in this Act shall be construed so as io interfere 
with or impede or diminish in any way the right to stride. 

Sec. 14. Wherever the application of the provisions[ of section 
7 (a) of the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to time, oil of section 
77 B, paragraphs (1) and (m) of the Act approved Jijne 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the United States’ 
approved July 1, 1898, and Acts amendatory thereof a|nd supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (m)), ^s amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provisi on to per¬ 
sons or circumstances other than those as to which it is held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National Labor Relations 
Act.” 

Approved, July 5, 1935. 
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Exhibit B 


Direction of Election 

By virtue of and pursuant to the power vested iij the Na¬ 
tional Labor Relations Board by Section 9 of the National 
Labor Relations Act, approved July 5, 1935, and pursuant 
to Article III, Section 8, of National Labor Relations Board 
Rules and Regulations, Series 1, it is | 

DIRECTED that, as part of the investigation authorized 
by the Board in the above case to ascertain representatives 
for collective bargaining with the Gate City Cotton Mills, 
East Point, Georgia, an election by secret ballot ^hall be 
conducted within a period of one week from the dat^ of this 
decision under the direction and supervision of the Regional 
Director, Tenth Region, acting in this matter as the agent 
of the National Labor Relations Board and subject to Ar¬ 
ticle III, Section 9 of said Rules and Regulations,! among 
the employees, except the clerical and supervisor^ force, 
on the payroll of the Gate City Cotton Mills on November 
2, 1935, and those employed between that date and the date 
of this decision, except supervisory and clerical employees 
and those who quit or have been discharged for caqse dur¬ 
ing such period, to determine whether or not they desire 
to be represented by Local No. 1938 of the United Textile 
Workers of America. 

Signed at Washington, D. C. this 7th dav of December, 
1935. ” | 

J. WARREN MADDfEN 
Chairman 

EDWIN S. SMITH 
Member j 

JOHN M. CARMODX 
Member 

(Seal of Board) 

i 
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Election 

To bo held under the supervision of the National Labor 
Relations Board among the employees of the Gate City 
Cotton Mills at Recorders Court Room, East Point, Ga. 
9 A. M. to 5 P. M. Saturday, December, 14th 


This election will be bv secret ballot. It is being 
held under the National Labor Relations Act to determine 
whether the employees of the Gate City Cotton Mills wish 
to choose Local Union No. 1938, United Textile Workers of 
America, or any other labor organization, as their repre¬ 
sentative for collective bargaining. All employees on the 
pay roll November 2, 1935, and those hired up to December 
7, 1935, except clerical and supervisory force, are eligible 
to vote. 

31 Notice of Application for Temporary Restraining 
Order and/or Rule to Slioiv Cause and/or Prelimi¬ 
nary Injunction. 

Filed December 20 1935 
To: 

J. Warren Madden, 

John M. Carmody and 
Edwin S. Smith, 
constituting the National 
Labor Relations Board, and 

Charles Fahv, 

attornev for the above- 
* 

named parties. 

Please Take Notice that the Gate City Cotton Mills will 
file its bill of complaint in the Supreme Court of the District 
of Columbia at or about nine o’clock a.m. December 20, 
1935, and apply for a temporary restraining order against 
the members of the National Labor Relations Board, its 
agents, employees or representatives, from holding or caus¬ 
ing to be held an election relative to the employees of the 
Gates City Cotton Mills and from certifying the results 
thereof, sai(J application to be made before Mr. Jus- 
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32 tice Jesse C. Adkins of the Supreme Courj of the 
District of Columbia or other member of said Court 

as may hear said application at 10 o’clock a.m., Friday, De¬ 
cember 20,1935. 

FREDERICK H. WOOlb 
WINFIELD P. JONES j 
SCOTT RUSSELL 
RICHARD H. WILMER 
DOUGLAS L. HATCH 

I 

Receipt of a copy of the foregoing notice is hereby ac¬ 
knowledged this 19th day of December, 1935. 

CHARLES FAHY j 

Attorney for National Labor 

Relations Board . 

l 

33 Rule to Show Cause \ 

Filed December 31, 1935. j 

i 

Upon consideration of the verified bill of complaint of 
Gate City Cotton Mills filed herein on the 20th day |of De¬ 
cember, 1935, it is by the Court this 31st day of December, 
1935, 

Ordered that the above-named defendants and ehch of 
them appear in this Court on the 3d day of January, 1936, 
at the hour of ten o’clock a.m., provided a copy of this Rule 
to Show Cause this day be served on them, it appearing 
that said bill of complaint has been served heretofore on 
them, and show cause, if any they have, why they, and each 
of them, their assistants, employees, agents and representa¬ 
tives, and each of them, should not be enjoined pendente lite 
from holding or causing to be held an election amohg the 
employees of the Gate City Cotton Mills for the purpose of 
designation or selection of representatives of such em¬ 
ployees for collective bargaining. 

JENNINGS BAILED 

ice. 

34 Filed January 2, 1936. j 

Receipt of service of a copy of the rule to show cause 
issued in the above-entitled cause on December 31, lj)35, a 
copy of which is attached hereto, is hereby acknowledged 
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this 31st day of December, 1935, on behalf of all the defen¬ 
dants. 

! CHARLES FAHY 

i Attorney for Defendants. 

35 Order Continuing Rule to Show Cause 

Filed January 3, 1936. 

This cause came on to be heard on the Rule to Show 
Cause heretofore issued on December 31, 1935, and there¬ 
upon, upon consideration thereof, it is 

Ordered that said Rule to Show Cause be continued to 
Monday, January 13, 1936, at 10 o’clock a.m. 

JENNINGS BAILEY 

Justice. 

No Objection: 

RICHARD H. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff. 

CHARLES FAHY 
Attorney for Defendants. 

61 Acknowledgment of Service 

Filed January 7, 1936. 

Receipt of a copy of the following affidavits in support of 
application for preliminary injunction filed in the above- 
entitled cause this 6th day of January, 1936, is hereby ac¬ 
knowledged : 

Affidavit of Jess Little, signed December 28, 1935; 
Affidavit of F. E. Hogan, signed December 27, 1935; 
Affidavit of H. H. Murphy, signed December 27,1935; 
Affidavit of R. E. Davison, signed December 28, 1935; 
Affidavit of Mrs. Mabel Shields, signed Dec. 28, 1935; 
Affidavit ofi H. C. Reynolds, signed December 28, 1935; 
Affidavit of C. H. Kelly, signed December 28, 1935. 

CHARLES FAHY 

Attorney for Defendants. 
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Acknowledgment of Service 


Filed January 10, 1936. 

Receipt of a copy of the affidavit of Scott Russell dated 
January 7, 1936, and to be filed January 9, 1936, is; hereby 
acknowledged. 

CHARLES FAHY 

Attorney for Defendants. 

85 Acknowledgment of Service 

Filed January 11, 1936. 

1 

Receipt of a copy of the affidavit of Winfield P.j Jones, 
dated January 9, 1936, filed in the above-entitled c^use on 
the 10th day of January, 1936, is hereby acknowledged. 

CHARLES FAHY 

Attorney for Defendants. 

86 Filed Januarv 13, 1936. 

State of Georgia, 

County of Fulton. j 

Before me, a notary public duly authorized uii^er the 

laws of Georgia to administer oaths, personally appeared 

Winfield P. Jones, who, being first duly sworn, deposes and 

savs: 

•/ 

That he is a citizen of the United States and of thq State 
of Georgia, is now and has been for about 30 years aj mem¬ 
ber of the bar of the highest court of the State of Georgia, 
practicing as an attorney in the State of Georgia; he :.s also 
a member of the bar of the Supreme Court of the Tpnited 
States and various District Courts of the United States and 
the Circuit Court of Appeals for the Fourth and Fif^h cir¬ 
cuits. He is, and has been for about 30 years, attorney for 
Gate City Cotton Mills, of East Point, Georgia. On or 
about September 15, 1935,1. C. Milner, executive vice-presi¬ 
dent of Gate Citv Cotton Mills, consulted with affiant in 
respect to a letter dated September 14, 1935, and 

87 addressed to said I. C. Milner, as vice president of 
Gate City Cotton Mills, signed by F. S. Parkman, 

W. C. Pittman and H. G. Peppers, representative commit¬ 
tee of Local 1938, United Textile Workers of America, to 
which said letter was attached a copy of a proposed form 


l 
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of agreement or contract, referred to in said letter as 
“agreement” running between the National of the United 
Textile Workers of America and Gate Citv Cotton Mills, 
said proposed agreement being a carbon copy, unsigned and 
undated. Affiant upon examination of said contract re¬ 
garded it plainly as a so-called “closed shop” agreement 
and accordingly prepared for Mr. Milner’s signature a let¬ 
ter dated September 17, 1935, directed to Messrs. Parkman, 
Pittman and Peppers. Particular reference is made to the 
last paragraph of said letter of September 17, 1935. Your 
affiant in his office had copies made of the form of contract 
so submitted to said Milner accompanying the aforesaid 
letter of September 14, 1935. Copies of said letter of Sep¬ 
tember 14, 1935, and said form of agreement or contract, 
and said letter of September 17, 1935, are attached hereto 
marked respectively Exhibits A, B and C, and prayed to be 
read as part of this affidavit. Affiant has this day com¬ 
pared the attached copy of said form of agreement or con¬ 
tract with the copy made in his office, and the attached Ex¬ 
hibit B is an exact copy of the copy thereof made in affiant’s 
office as aforesaid. Said Gate City Cotton Mills received a 
notice of hearing dated October 23, 1935, from 
88 Charles N. Feidelson, Kegional Director for the 
Tenth Region, and certain enclosures mentioned 
therein. In sending this notice said Regional Board did 
not attach a copy of any proposed form of contract or agree¬ 
ment to be entered into between Gate Citv Cotton Mills and 

9 / 

the aforesaid union. With said notice of hearing were at¬ 
tached copies of aforesaid letter dated September 14 and 
said letter dated September 17, 1935. During the course of 
proceedings before National Labor Relations Board, Tenth 
Region, in Atlanta, Georgia, beginning November 4, 1935, 
the said original letter of September 14, 1935, and the orig¬ 
inal form of the proposed agreement, of which the attached 
Exhibit B is a copy, was identified and as far as affiant’s 
recollection goes, was introduced as an exhibit in the case. 
Affiant further says that in the Supreme Court of the Dis¬ 
trict of Columbia in connection with the application for a 
preliminary injunction in the above captioned case, counsel 
for National Labor Relations Board introduced under cer¬ 
tificate a form of contract or agreement purporting to be a 
certified copy of that contract or agreement which was in- 
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troduced in evidence at the aforesaid hearing before the 
Regional Board at Atlanta, Georgia. Affiant has Examined 
said certified copy and says that it is substantially different 
from Exhibit B attached hereto, as will be seen frotn a com¬ 
parison of the two. 

WINFIELD P. JpNES 

Subscribed and sworn to before me this the 9tlji day of 
Januarv, 1936. 

CARROLL PAYNE J 
Notary Public, Ga. State 

(Notarial seal) 

89 


|3NES 
£it Large 


Exhibit A 

Egan, Georgia, Sept. 14j 1935. 

Mr. I. C. Milner, Vice-Pres., j 

Gate City Cotton Mill, j 

East Point, Georgia. 

Dear Sir: 

Due to the general unrest and dissatisfaction o\]er rates 
of pay and working conditions in Gate City Cotton jMill, we 
the undersigned representative Committee represent a ma¬ 
jority of the workers in your plant have this date tbeen in¬ 
structed to submit to you a proposed agreement and request 
that you grant us a conference for the purpose of iiegotiat- 
ing said proposed agreement. ! 

Mav we suggest that vou advise us on what date it would 
be convenient to meet the committee. We further request 
that a representative of the Georgia Federation of pabor be 
permitted to sit in this conference in an advisory capacity. 
We attach herewith copy of the proposed agreement. 
Thanking you for an early reply, we are 

Very truly yours, 

(Signed) F. S. PAKKMAN 

Chairman 

(Signed) W. C. PITTMAN 
(Signed) H. G. PEPPERS 
Representative Committee of Local No. 1938 
United Textile Workers of America 
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90 Exhibit B 

National Agreement of the United Textile Workers 

of America 

Agreement by and between the National of the United 
Textile Workers of America, and the Gate City Cotton Mills 
Company or i Association of Employers said Company or 
Association of Employers located in the County of Fulton, 
State of Georgia, affecting its mills located in the said 
County and State, in consideration of the mutual perform¬ 
ance in good faith by the parties intended to the bound 
hereby individually and collectivelv, and in the desire to 
make harmony the relation existing between them, the par¬ 
ties agree with each other as follows: 

1. Becognition is hereby given the United Textile and 
the Local Union No. 1938 of the United Textile Workers of 
America, to Bargain Collectively for all employees em¬ 
ployed by the company or association of employers. 

2. The hours of labor shall not be more than 40 hours per 
week divided in five days of not more than 8 hours per day, 
not more than two shifts shall constitute a weeks work un¬ 
less Congress passes 30 hours per week and 6 hours per 
day if same will go in effect. 

3. The attached wage scale and machine load limit shall 
be considered part of this agreement. 

4. There shall be no interference on the part of the Com¬ 
pany or Association of Employers or its agents with the 
collection of union dues on mill premises, providing such 
collections do not interfere with the production of the mill. 

5. All grievances arising in the shop shall be adjusted 

by the union and the employer. In the first instance 

91 such grievances shall be submitted to the shop com¬ 
mittee and the mill foreman or mill superintendent, 

representing the employer, and in the event they cannot 
adjust such grievances, the matter shall then be submitted 
to the officials of the union and the employer, in the events 
the union and the employer cannot agree, the matter shall 
be submitted to a board of arbitration, consisting of three 
persons, one member chosen by the employer, one chosen by 
the union and one member chosen by the two members pre¬ 
viously selected, whose decisions shall be final and binding 
on both parties. 
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6. There shall be no strikes or lockouts during the life of 
this agreement unless broken by the company. 

7. This agreement shall commence and be binding on the 


parties hereto from the_day of., and shall con¬ 
tinue in force until the... .day of., 193.., ahd shall 


automatically renew itself unless terminated bV either 
party, by giving thirty days written notice by registered 
mail of its desire to terminate this agreement. j 

8. This agreement is intended in two to maintain a class 
and cordial relations between the company and jits em¬ 
ployees, and the advancement of mutual interest of the com¬ 
pany and its employees. To provide a means of advisable 
negotiations between the company and its employee^ to the 
end that harmony and good will at all times prevail! 

9. And obligation rests upon the management ai^d upon 

the organization of employees and upon each employee to 
render sufficient and economical service to the company, the 
public. No employee shall discriminate against th^ Com¬ 
pany or the company against the employees. j 

10. When a vacancy occurs, the oldest employee 
92 of the craft in the point of service will be assigned 
thereto, providing he is capable of performing the 
work. In case of doubt of fitness, or ability, a fair trial will 
be given the employee upon request. If the oldest erriployee 
does not desire vacancy, the job will be bulletined foir a pe¬ 
riod of five days, a copy of the bulletin will be gi\[en the 
local chairman and any employee desiring the vacancy will 
be given to the foreman and local chairman, a bid fbr said 
vacancy. No regular employee shall be laid off td work 
extra. 

11. Amount of labor will be governed according to the 
following table in each department: 

Picker Room. No employee shall be required to Operate 
more than 2 openers or 3 breakers or 4 intermediate of 4 
finishers. 

Card Department. No employee shall be required to op¬ 
erate more than 17 cards, one stripper, 2 card grindetrs and 
do their own oiling, 2 slubbers. If there is an odd slubber, 
this man is to drag drawing for all slubbers two. 2 inter¬ 
mediates, or two speeders and 2.70 hank speeders to have 
one spare hand, one man on waste machine, and take up all 
waste in card room. 2 sweepers, 2 roving haulers, an|d take 
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up bobbins. 1 Roving marker and clean up bad work. 2 
Fixers around fly frames and drawing, not less than 4 
Drawing hands at present rate of speed. 

12. Spinning Room. Xo employee shall be required to 
operate more than 8 sides on yarn number 12 to 26, and any 
number below yarn number 12, 6 slides, with 2 spare hands 
and 4 cleaners over entire room. Doffers, doffing frames 

ranging in numbers of yarn from 10 to 14 shall not be 

93 given more than 8 frames or from 14 to 26—10 to 12 
frames. 2 Roving haulers to be maintained in spin¬ 
ning room and will not be required to do other work. 1 oiler 
will not be required to do any other work than his regular 
oiling. 1 band maker, 2 sweepers, 1 man to operate eleva¬ 
tor. 2 fixers in spinning room. 

"Winder Room. Any winder hand will not be required to 
operate over 40 spindles of winding on any number of yarn. 
From 8 to 18 or 60 spindles on any number of yarn ranging 
from 18’s to 26 yarn, and 2 yarn dumpers will not be re¬ 
quired to do other than dump yarn and empty obbins. 1 
yarn marker,! cone crater, 2 men to take up bobbins, sweep, 
clean off pieces and oil mantles. 1 fixer in Winder Room. 

Packing room. 1 wrapper, 1 packer, 1 box maker and 
shall not be required to hold more than one job. 

13. If at anv time it is deemed necessarv to shut down 

» •> 

the mill, it will be put on bulletin board 48 hours before 
closing down, during the existence of this contract. 

14. Xo male help is to receive less than 45c per hour. Xo 
female help i$ to receive less than 40c per hour, and if she 
is required to operate machines that are operated by male 
help, she must receive the scale of wages set for male help 
of 45c per hour. Xo fixer will receive less than 60c per 
hour. We require all white help in every room, and union 
members. 

15. In witness thereof the parties hereto have caused these 

present to the signed by their duly respective au- 

94 thorized officers and their respective seals, to be af¬ 
fixed, the date and vear first above written. 

Signed. 


(Xot less than 4 Watchmen) 
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95 Exhibit C 

Gate City Cotton Mills 
Atlanta, Georgia 

September 17], 1935 

Messrs. F. S. Parkman 
W. C. Pittman 
H. G. Peppers 

Box 14, 

Egan, Georgia. 

Gentlemen: I 

Replying to your letter, I am glad to advise you that on a 
very recent occasion practically all employees of {he Mill 
voluntarily expressed in writing, signed by themselves, their 
appreciation of the attitude of the Mill toward them) and its 
treatment of them under the present stringent conditions, 
which are such as may necessitate closing down. 

Since your letter conveys the impression that y(j>u have 
some knowledge of the wage schedule at the Mill, y6u must 
certainlv be fullv aware of the fact that since the termina- 
tion of the XRA administration the prevailing wage^ at the 
ATill have been increased and in fact are at the highest scale 
in its historv. 

This being true we see no occasion for an interview. In 
no event, however, would we under any condition^ entier 
into an agreement with any group of employees in respect 
to the conduct of our plant. | 

Yours very truly, 

I. C. MILNER ! 

Executive-Manager, 
Gate City Cottoy Mills 

96 Order Continuing Rule to Show Cause 

Filed January 13, 1936. 

This cause came on to be heard on the Rule to Show Cause 
heretofore issued on December 31, 1935, and continued to 
January 13, 1936, and thereupon, upon consideration there¬ 
of, it is this 13th day of January, 1936, j 

Ordered that said Rule to Show Cause be continued to 
Thursday, January 16, 1936, at 10 o’clock a.m. i 

JESSE C. ADKINS 

Justice. 
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No Objection: 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
Attorneys for Plaintiff 

CHARLES FAHY by R. R. 

Attorney for Defendants. 

97 Acknowledgment of Service 

Filed January 15,1936. 

Receipt is hereby acknowledged of copies of the follow¬ 
ing affidavits, to be filed in behalf of the defendants: Affi¬ 
davit of Charles N. Feidelson, dated January 9, 1936, Affi¬ 
davit of Thomas I. Emerson, dated January 9, 1936, Affi¬ 
davit of F. S. Parkman, W. C. Pittman, and H. G. Peppers, 
dated January 7, 1936, Affidavit of W. C. Pittman, dated 
January 8, 1936, Affidavit of F. S. Parkman, H. G. Peppers, 
and AY. C. Pittman, dated January 9, 1936, Affidavit of Mrs. 
Sallie Pittman, dated January 8, i936, Affidavit of J. F. Cal¬ 
houn, dated January 8, 1936, Affidavit of Ellis Robinson, 
dated January 7, 1936, Affidavit of Carrie Adkisson, dated 
January 8, 1936, Affidavit of F. S. Parkman, dated Janu¬ 
ary 9, 1936, Affidavit of H. G. Peppers, dated January 9, 
1936, Affidavit of Eugene C. Curtis, dated January 10, 1*936, 
Affidavit of Thomas I. Emerson, dated January 13, 1936. 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
Of Counsel for Plaintiff 

Dated at Washington, D. C. 
this 13th dav of Januarv, 1936. 

98 Affidavit. 

Filed January 15, 1936. 

State of Georgia, 

County of Fulton. 

Charles N. Feidelson, being sworn, deposes and says: 

I am and have been since October 23, 1935, Regional Di¬ 
rector for the Tenth Region of the National Labor Rela¬ 
tions Board, said Region including the State of Georgia. 
As such Regional Director I am and have been since the 
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date of my appointment the chief administrative Officer of 
said Board in said Region. 

On October 12, 1935, a petition for an investigation and 
certification of representatives under Section 9(c) of the 
National Labor Relations Act was filed by Local No. 1938, 
United Textile Workers of America, East Point, Georgia, in 
accordance with the Rules and Regulations of the Rational 
Labor Relations Board, with Mr. Frank E. Coffee, 
99 the then Regional Director of said Tenth 'Region. 

Pursuant to authorization of the National Libor Re¬ 
lations Board, I instituted an investigation in the aforesaid 
matter and in connection therewith gave notice of and con¬ 
ducted a public hearing in Atlanta on November 4, |d, 6 and 
8,1935. On December 7,1935, the National Labor Relations 
Board directed me, pursuant to Section 9(c) of said Act and 
in furtherance of said investigation, to conduct a secret bal¬ 
lot among the employees of the Gate City Cotton Mills, East 
Point, Georgia, for the purpose of determining the represen¬ 
tatives of said employees for collective bargaining. 

In connection with the preparation for said ballot I in¬ 
structed E. C. Curtis, an employee of the National Labor 
Relations Board attached to the Tenth Region, to take sole 
charge of the distribution of notices announcing said elec¬ 
tion. All other preparations were made by myself, j At no 
time in the preparation of said ballot did I induce, coerce, 
or endeavor to induce or coerce, any employee of tlje Gate 
City Cotton Mills to attend or vote at said election, or 
threaten or attempt to threaten any such employee Against 
expressing his views in opposition to said election oif in op¬ 
position to the designation or selection of Local No. 1938 
as the representative of the employees of said Mills. 

All my actions in connection with the foregoing ijiatters 
have been confined solely to the discharge of my statutory 
duties as agent of the National Labor Relations Bo^rd un¬ 
der the National Labor Relations Act. At no time hai^ there 
been any plan, purpose or concert of action between jme, or 
any agent of said Board under my direction and super¬ 
vision, and said Local No. 1938, its officers, agents oil mem¬ 
bers, or any of them, to unionize the plant of the Gate City 
Cotton Mills or to force a closed shop upon it, pr any 
991/2 combination between the aforesaid to disrupt the re¬ 
lationship between said Mills and its employees, or 
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to force or induce the breach of anv contract between said 
Mills and any of its employees, or to force said Mills to deal 
exclusively with said Local Xo. 1938 or to employ only mem¬ 
bers of said Jjocal, or for any purpose whatsoever. 

This affidavit is made for the purpose of being used as 
evidence in the above named proceedings. 

(Sd) CHARLES N. FEIDELSON 

Subscribed and sworn to before me, this 9th day of Janu¬ 
ary, 1936. 

! (Sd) CLARA E. THOMAS 

Notary Public, Georgia, State at Large. 

(Seal) My commission expires 11-12-39 

100 Affidavit. 

Filed January 15, 1936. 

State of Georgia, 

County of Fulton. 

Thomas I. Emerson, being duly sworn, deposes and says: 
I am and have been since September 20, 1935, Regional 
Attorney for the Tenth Region of the National Labor Rela¬ 
tions Board, said Region including the State of Georgia. As 
such Regional Attorney I acted as counsel for said Board 
in said Region in all matters pertaining to the petition for 
investigation and certification of representatives filed on 
October 12,1936, by Local Xo. 1938, United Textile Workers 
of America, with the Regional Director for the Tenth Re¬ 
gion pursuant to Section 9(c) of the National Labor Rela¬ 
tions Act. 

All my actions in connection with the foregoing matter 
have been confined solely to the discharge of my statutory 
duties as agent of the National Labor Relations Board un¬ 
der the National Labor Relations Act. At no time 

101 has there been any plan, purpose or concert of action 
between me, or any agent of said Board under my 

direction and superivision, and said Local No. 1938, its offi¬ 
cers, agents or members, or any of them, to unionize the 
plant of the Gate City Cotton Mills or to force a closed shop 
upon it, or any combination between the aforesaid to disrupt 
the relationships between said Mills and its employees, or 
to force or induce the breach of any contract between said 
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Mills and any of its employees, or to force said Milljs to deal 
exclusively with said Local No. 1938 or to employ only 
members of said local, or for any purpose whatsoever. 

This affidavit is made for the purpose of being used as 
evidence in the above named proceedings. 

(Sd) THOMAS I. EMERSON 

Subscribed and sworn to before me, this 9th day j of Jan- 
uarv, 1936. 

(Sd) CLARA E. THOMjAS 
Notary Public, Georgia, State at Large. 


{Seal) 


My commission expires l|l-12-39. 


102 Affidavit . 

Filed January 15, 1936. 

State of Georgia, 

County of Fulton. 


F. S. Parkman, W. C. Pittman and H. G. Pepper^, being 
duly sworn, each for himself, deposes and says: j 

We constitute the Bargaining Committee of Local Union 
No. 1938, United Textile Workers of America, located at 
East Point, Georgia, and were designated as such py said 
Union at a regular meeting held on September 7, 1935, to 
represent said Union in collective bargaining with the Gate 
City Cotton Mills, East Point, Georgia. j 

As members of said Bargaining Committee we carried on 
all negotiations on behalf of said Union with said Gate City 
Cotton Mills in connection with our efforts to arrive at a 
collective agreement with said Mills relating to wagesj hours 
and working conditions in said Mills. 

Upon refusal of said Gate City Cotton Mills to rrjeet or 
bargain with said Union, as set forth in the letters ctf Sep¬ 
tember 14, 1935, and September 17, 1935, copies of j which 
are attached hereto and marked Exhibits “A” and 
103 “B” respectively, the Bargaining Committee bn be¬ 

half of said Union, on October 12, 1935, petitioned 
the National Labor Relations Board, Tenth Region, jin ac¬ 
cordance with the Rules and Regulations of said Board, 
for an investigation and certification of representatives 
pursuant to Section 9(c) of the National Labor Relations 
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Act. The Bargaining Committee has represented said Union 
throughout the proceedings subsequently instituted by the 
National Labor Relations Board in connection with said 
petition. Upon request of agents of said Board the Bar¬ 
gaining Committee has furnished information pertaining 
to said proceedings and appeared and testified in the hear¬ 
ing conducted before a Trial Examiner of said Board in 
Atlanta, Georgia, on November, 4, 5, 6 and 8,1935. 

At no time, either before or since the filing of the afore¬ 
said petition, has the Bargaining Committee, or any mem¬ 
ber thereof, ,or any other agents or officers of said Union, 
taken any action pursuant to a plan, purporse and concert 
of action with the members of the National Labor Relations 
Board or their agents and representatives, or engaged in 
any combination with any of said persons for any purpose 
whatsoever. On the contrary, said Union, through said 
Bargaining Committee, its agents and officers, has acted 
only for the purpose of establishing its lawful and legal 
rights through the medium of the National Labor Relations 
Board, provided by law in the National Labor Relations 
Act. 

This affidavit is given for the purpose of being used as 
evidence in the above named proceeding. 

(Sd) F. S. PARKMAN 
(Sd) W. C. PITTMAN 
(Sd) H. G. PEPPERS 

Subscribed and sworn to before me this 7th day of Jan¬ 
uary, 1936. 

(Sd) CLARA E. THOMAS 

(Seal) Notary Public, Georgia, 

My commission expires 11-12-39 

104 Exhibit “A”. 

Egan, Georgia, Sept. 14, 1935. 

Mr. I. C. Milner, Vice-Pres., 

Gate City Cotton Mill, 

East Point, Georgia 

Dear Sir: 

Due to the general unrest and dissatisfaction over rates 
of pay and working conditions in Gate City Cotton Mill, we 
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the undersigned representative Committee represent a ma¬ 
jority of the workers in your plant have this date been in¬ 
structed to submit to you a proposed agreement and request 
that you grant us a conference for the purpose of Negotiat¬ 
ing said proposed agreement. I 

May we suggest that you advise us on what date ft would 
be convenient to meet the committee. We further j request 
that a representative of the Georgia Federation of Labor 
be permitted to sit in this conference in an advisory ca¬ 
pacity. We attach herewith copy of the proposed agree¬ 
ment. 

Thanking you for an early reply, we are 
Very truly yours, 

(Signed) F. S. PARKM^N, 
Chairman \ 

(Signed) W. C. PITTMAfsT 

(Signed H. G. PEPPER^ 
Representative Committee of Local N\). 1938. 

United Textile Workers of Americal 
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Exhibit “B”. j 

Gate City Cotton Mills, Atlanta, Georgia j 

i 

September 17, jl935. 


Messrs. F. S. Parkman, 
W. C. Pittman 


H. G. Peppers, | 

Box 14, Egan, Georgia. 

» I 

Gentlemen: 

Replying to your letter, I am glad to advise you that on a 
very recent occasion practically all employees of the Mill 
voluntarily expressed in writing, signed by themselve$, their 
appreciation of the attitude of the Mill toward the^i and 
its treatment of them under the present stringent [condi¬ 
tions, which are such as may necessitate closing dowjn. 

Since your letter conveys the impression that yoq have 
some knowledge of the wage schedule at the Mill, you must 
certainly be fully aware of the fact that since the termina¬ 
tion of the NRA administration the prevailing wages at the 
Mill have been increased and in fact are at the highest scale 


in its history. 
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This being true we see no occasion for an interview. In 
no event, however, would we under any conditions enter 
into an agreement with any group of employees in respect 
to the conduct of our plant. 

Yours verv trulv 

(Signed) I. C. MILNER. 

106 Affidavit. 

Filed January 15, 1936. 

State of Georgia, 

Countv of Fulton. 

* 

W. C. Pittman, being duly sworn, deposes and says: 

I am at present and have for the past three years been 
employed in the Gate City Cotton Mills, East Point, Geor¬ 
gia, as a speeder and at other jobs in the card room. By 
reason of such employment I am familiar with the methods 
of employment of the Gate City Cotton Mills. 

I have not now and never have had during the past three 
years any formal contract of employment or agreement re¬ 
lating to employment, either written or otherwise, with said 
Gate City Cotton Mills. In making application for work 
in the Gate City Cotton Mills I approached the Superinten¬ 
dent of said Mills and requested a job; he sent me to an 
overseer who told me to go to work and told me what wages 
I would receive. My employment is terminable at the will 
of the company, which may lay me off or discharge me at 
anv time with or without cause and without notice. 

107 Neither my wages, hours, nor any other term or con¬ 
dition of my employment is fixed by any contract or 
agreement with the company, but on the contrary 

may be changed at will by the company without notice to 
me. 

I know of my own knowledge of numerous instances dur¬ 
ing the past three years where employees of the Gate City 
Cotton Mills have been laid off or dismissed by said Mills 
without any prior notice, and in some instances without 
cause, and where the terms and conditions of employment 
of employees in the Gate City Cotton Mills have been 
changed by said Mills without prior notice. To the best of 
my knowledge and belief the nature of employment of every 
other productive employee in said Mills, except supervisory 
and clerical force, is the same as mine. 
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This affidavit is given for the purpose of being [used as 
evidence in the above named proceeding. j 

(Signed) W. C. PITTMAN. 

Subscribed and sworn to before me, this 8th dayjof Jan¬ 
uary 1936. 

(Sd) CLARA E. THOMjAS 

(Seal) Notary Public, Georgia, 

My commission expires 11-12-39. j 
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Affidavit. 


Filed January 15,1936. j 

State of Georgia, J 

County of Fulton. j 

F. S. Parkman, H. G. Peppers and W. C. PittmanJ being 
duly sworn, each for himself, deposes and says: j 

We constitute the Bargaining Committee of Loc|al No. 
1938, United Textile Workers of America, East Point, 
Georgia. H. G. Peppers and W. C. Pittman are employees 
of the Gate Citv Cotton Mills, East Point, Georgia, akd are 
now working in said mill. F. S. Parkman was emploved by 
said mill for approximately 15 years previous to October, 
1935, but has not worked in said mill since October, 1935. 
Each of us is in daily contact with a large number cj>f em¬ 
ployees of the Gate City Cotton Mills. j 

Since the hearing conducted by the National Labor 1 Rela¬ 
tions Board in Atlanta on November 4, 5, 6 and 8, 1$35, in 
connection with the petition for election filed with! said 
Board by Local No. 1938, there have been rumors cir- 
109 culated among the employees of the Gate City Qotton 
Mills that the mill would close down if said election 
were held or if Local No. 1938 won said election. Since said 
hearing the following members of Local No. 1938, among 
others, have been discharged by the Gate City Cotton Mills: 


Mrs. Sallie Pittman 
Ellis Robinson 
J. F. Calhoun 
Jewell Cannon 
Minnie Sams 
John Vaughan 


i 

l 
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All of said employees refused to sign a petition which was 
circulated in the mill with the assistance of overseers imme¬ 
diately previous to the hearing, and which stated that the 
signers thereof did not wish to be represented in collec¬ 
tive bargaining by F. S. Parkman or anyone else. The rea¬ 
sons given for the discharge of these employees were en¬ 
tirely inadequate and to the best of my knowledge and be¬ 
lief the true reason was that said employees were members 
of Local No. 1938 and refused to sign the above mentioned 
petition. 

The effect of the foregoing rumors and discharges, and 
the delay caused by the injunction proceedings in this case, 
has been to discourage employees from expressing them¬ 
selves in favor of being represented in collective bargaining 
by Local No. 1938. It is therefore impossible to say with 
any certainty whether or not a majority of the employees 
in the Gate City Cotton Mills will wish to be represented 
by said Local No. 1938 in the event an election is held at 
some date in the future. 

To the best of my knowledge and belief, the present un¬ 
rest and confusion among the employees of the Gate City 
Cotton Mills, and the disturbance of conditions exist- 
110 ing in said plant, arise primarily out of the rumors 
and discharges referred to above, the refusal of the 
Gate City Cotton Mills to bargain collectively with Local 
No. 1938 and the uncertainty as to who represents a major¬ 
ity of the employees growing out of the numerous petitions 
which have been circulated among the employees. To the 
best of my knowledge and belief, a large part of the afore¬ 
said unrest, confusion and disturbance would be eliminated 
by a secret ballot of the employees conducted by an impar¬ 
tial agency to determine whether or not a majority of said 
employees desire to be represented in collective bargaining 
by said Local No. 1938. 

This affidavit is given for the purpose of being used as 
evidence in the above named proceeding. 

F. S. PARKMAN (s) 

H. G. PEPPERS (s) 

W. C. PITTMAN (s). 
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Subscribed and sworn to before me this 9th day of Janu¬ 
ary, 1936. 

CLARA E. THOMAS 
Notary Public , Georgia, State 4 1 Large. 

(Seal) My commission expires |l-12-39. 

Ill Affidavit . | 


Filed January 15, 1936. 

State of Georgia, 

County of Fulton. 

Mrs. Sallie Pittman, being duly sworn, deposes ahd says: 

I have been employed by the Gate City Cotton Atills for 
the past four years as a clean-off hand in the spinning room. 
I am and have been for the past year a member of Local 
Xo. 1938, United Textile Workers of America, and am the 
wife of W. C. Pittman, a member of the Bargaining Com¬ 
mittee of Local No. 1938. j 

On or about the first of November, 1935,1 was approached 
in the mill by Ernest Dukes, overseer of the spinning room, 
who requested me to sign a petition stating that I did not 
want Sloan Parkman or anyone else to represent nke. He 
told me to read the petition and asked me what I wanted to 
do. I asked him if my work was satisfactory and jie said 
it was. I then refused to sign the petition. 

Previous to this time I had been on friendlv terms with 

* 

Mr. Dukes. After I refused to sign the petition he 
112 became very short and unfriendly with me and did 
not speak to me except to give orders about my work. 
On or about November 25, 1935, Mr. Dukes infornied me 
that I was talking too much on the job and that I was not 
keeping up my job. On the following day Mr. Dukes dis¬ 
charged me without notice. In giving me the slip of paper 
which enabled me to obtain my wages he gave no reason for 
mv dismissal. I asked him to write down the reason for 

* I 

discharging me and he wrote on the slip, ‘ 4 Neglecting work 
and talking too much”. 

It is customary in the mill for employees working to¬ 
gether to talk while they work. At the time of i4y dis¬ 
charge I had not talked any more than usual, nor 'had I 
neglected my work. The reason given for my discharge was 

entirelv insufficient, and I believe that the true reason was 
* 
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because I refused to sign the petition referred to above and 
because I am the wife of \Y. C. Pittman, a member of the 
Bargaining Committee of Local Xo. 1938. 

This affidavit is given for the purpose of being used as 
evidence in the above named proceeding. 

(Sd) MRS. SALLIE PITTMAN 

Subscribed and sworn to before me, this 8th day of Janu¬ 
ary, 1936. 

(Sd) CLARA E. THOMAS 
i Notary Public , Georgia , 

(Seal) My commission expires 11-12-39. 

113 Affidavit. 

Filed January 15, 1936. 

State of Georgia, 

Comity of Fulton. 

J. F. Calhoun, being duly sworn, deposes and says: 

I started to work for the Gate Citv Cotton Mills when I 

•/ 

was eleven years old and I have worked there on and off for 
twenty-five years. During that time I have worked approxi¬ 
mately twentv-two full years for the Gate Citv Cotton Mills. 
The last time I was employed there I worked as a doffer in 
the spinning room for the past year or more. I am and 
have been for the past year a member of Local No. 1938, 
United Textile Workers of America. 

On or about the first of November, 1935,1 was approached 
by Ernest Dukes, overseer in the spinning room, and re¬ 
quested by him to sign a petition stating that I did not want 
Sloan Parkman or anyone else to represent me. I refused 
to sign this petition. 

114 Previous to this time I had been on very friendly 
terms with Mr. Dukes. He had frequently stated 

that I was a good hand and made no complaints about my 
work. After I refused to sign the petition he became very 
unfriendly, gave me less work to do, and to the best of my 
knowledge and belief tried to work me out of a job. On or 
about December 18, 1935, Mr. Dukes informed me that if I 
complained again about not receiving enough work he would 
pay me up. I replied that he could pay me up. He then dis¬ 
charged me without notice. 
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After being discharged I went to the home of ^jlr. I. C. 
Milner, Executive Vice President of the Gate Cit^ Cotton 
Mills, and reported to him that I had been discharged by 
Mr. Dukes. Mr. Milner then asked me what kind of plotting 
I had been doing with R. L. Hammond and I informed him 
that I had not been doing any plotting with anyone.j He re¬ 
quested that I think. I then asked him if it was thb Union 
and he nodded his head in the affirmative. 

This affidavit is given for the purpose of being lused as 
evidence in the above named proceeding. 


(Signed) J. F. CALPfOUN 

Subscribed and sworn to before me, this 8th day cjf Janu¬ 
ary, 1936. 

(Sd) CLARA E. THOMAS 
Notary Public , Georgia, 


(Seal) My commission expires 11-12-39. 

115 Affidavit. 

Filed January 15, 1936. j 

State of Georgia, 

County of Fulton. \ 

Ellis Robinson, being duly sworn, deposes and saVs: 

I have been employed by the Gate City Cotton M|ills for 
the past 6M> years. Since 1933 I have been a member of 
Local No. 1938, United Textile Workers of America. On 
or about the first of November, 1935, while working in the 
Gate City Cotton Mills, I was approached by Will Davison, 
my overseer, who asked me to sign a petition stating that I 
did not wish to be represented by said Local No. 1938. I re¬ 
fused to sign this petition. Thereafter I was present at a 
hearing conducted by the National Labor Relations Board 
in Atlanta during the first week of November, 1935. 

On or about November 18, 1935, I was discharge^ from 
the Gate City Cotton Mills by said Will Davison. Tljie only 
reason Mr. Davison gave me for my discharge was 

116 that I had not cleaned up properly. At the t^me of 
my discharge I had been doing as good work ^s any 

time during the past 6% years. The reason given ijor my 
discharge was completely insufficient and I believe tljat the 
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true reason was because I had refused to sign the petition 

referred to above and have remained loval to mv Union. 

•/ * 

(Sd) ELLIS ROBINSON 

Subscribed and sworn to before me this 7th day of Jan¬ 
uary, 1936. 

; (Sd) CLARA E. THOMAS 

Notary Public, Georgia , State at Large. 

(Seal) i My commission expires 11-12-39. 

117 Affidavit. 

Filed January 15,1936. 

State of Georgia, 

County of Fulton. 

Carrie Adkinson, being duly sworn, deposes and says: 

I have been emploved bv the Gate Citv Cotton Mills off 
and on since 1913. For the past three years I have been 
employed there running winders in the winder room. I am 
and have been for more than a vear a member of Local No. 
1938, United Textile Workers of America, and attended the 
hearing conducted bv the National Labor Relations Board 
in Atlanta in connection with petition of Local No. 1938 for 
an election. 

I did not report for work Wednesday or Thursday, Janu¬ 
ary 1 and 2, as I was sick and the weather was so bad. I did 
send word by my sister, Ethel Smith, to the foreman, Mr. 
Maffett, that I was sick and unable to work. On reporting 
for work Friday morning, January 3, Mr. Maffett passed 
me and told me that he had put someone else on my job 
and that I could go back. I asked him if that meant 

118 that I was out of a job and he said that it did. I asked 
him for a showing of how long I had worked there 

and whv I was laid off and he said that he didn’t have time 
to get it then, but that he would get me one. I asked him to 
send it to me by my sister, Ethel Smith, and he said that he 
would, but up to the present he has not. I received no pre¬ 
vious notice of my discharge. 

On several occasions within the last three vears I had 
been absent from work for several days and had notified 

the foreman in the same wav as I did this time. On everv 

%• » 

other occasion I had always been put back to work upon my 
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return. It was the custom in the mill for employees to stay 
out on occasions for one or more days and be put back to 
work when they returned. On the same days th^t I was 
absent this last time there were eight or ten other employees 
who were also absent from work. All these employees were 
permitted to return to work. 

To the best of my knowledge and belief, the reason given 
for mv discharge was entirely insufficient and the rleal rea- 
son was that I am a member of Local No. 1938, and attended 
the hearing. 

This affidavit is given for the purpose of being psed as 
evidence in the above named proceeding. 


(Signed) CARRIE ADKI^SON 

Subscribed and sworn to before me this 8th day of Janu¬ 
ary, 1936. 

(Sd) CLARA E. THOMAS 
Notary Public, Georgia, 

(Seal) My commission expires 11-12-39. 

119 Affidavit. j 

Filed January 15, 1936. j 

State of Georgia, j 

County of Fxdton, 


F. S. Parkman, being duly sworn, deposes and says: 

I am Chairman of the Bargaining Committee of Lopal No. 
1938, United Textile Workers of America, East j Point, 
Georgia, which Committee consists of W. C. Pittman'^ H. G. 
Peppers and myself. Said Committee is the only agent or 
representative designated or authorized by said Local No. 
1938 to speak or act for said Local No. 1938 in collective 
bargaining with the Gate City Cotton Mills. No othep mem¬ 
bers of said Local No. 1938 are authorized by said Union 
to speak or act for it in regard to matters pertaining to 
such collective bargaining. 

In or about September, 1935, I approached H. C. 'Reyn¬ 
olds, an employee of the Gate City Cotton Mills, ahd re¬ 
quested him to sign a petition designating Local No. 1938 
as his representative in collective bargaining with said mills. 
I asked him to sign said petition if he wished Local No. 
1938 to represent him and I stated expressly that 
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120 there was no compulsion upon him to sign. At no 
time during the conversation did I sav that if he did 

not sign said petition or join the Union he would have no 
job, or that only Union employees would be employed in said 
mills, or that he would not be able to get a job in any other 
cotton mill; nor did I make any statement of a similar 
nature. 

F. E. Davison, an employee of the Gate City Cotton Mills, 
is the son of one of the overseers in said mills. At no time 
did I ask said Davison to sign any petition or paper of any 
sort relating to the representation by Local No. 1938. In or 
about September, 1935, I did ask other employees of the 
Gate City Cotton Mills, in the presence of said Davison, 
to sign such a petition. I stated to them that it was only 
through being members of an organization that they could 
have any assurance of being protected in their jobs against 
discharge by the mill without cause. I did not state to them 
or to Davison that onlv Union members were going to be 
employed by said mills, or that if they or he did not join 
the Union they or he would not have employment at said 
mills; nor did I make any statements of a similar nature 
either to said Davison or to said other employees. 

On or about September 14, 1935, Irene Johnston and Lola 
Echols, employees of the Gate City Cotton Mills, came to a 
closed meeting of Local No. 1938. At said meeting I re¬ 
quested a number of employees to sign a paper showing 
recent increases in the amount of their work load. Both 
Irene Johnston and Lola Echols signed said paper, Irene 
Johnston indicating thereon that her work load had been 
increased from eight sides to ten sides and Lola Echols indi¬ 
cating that her work load had been increased from eight 
sides to twelve sides. Either at said meeting or shortly 
previous thereto, both Irene Johnston and Lola Echols also 
signed the petition referred to above designating Local No. 
1938 as their representative for collective bargaining 

121 with the Gate City Cotton Mills. At no time did I 
represent that said paper concerning the work load 

was said petition, or vice versa. Nor did I state to Irene 
Johnston that if she did not sign said paper, or said peti¬ 
tion, or join the Union she would have no job, or that only 
Union members would be employed in the Gate City Cotton 
Mills, or that if she did not join the Union and vote for it in 
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the election she would not he able to get a job in aijy other 
cotton mill; nor did I make any statements to h'qr of a 
similar nature. 

At no time since Julv 5, 1935, the effective date of the 
National Labor Relations Act, have I stated to anvone or 
threatened that if the Union won the election requested of 
the National Labor Relations Board there would be | closed 
shop in the Gate City Cotton Mills and those not voting for 
the L^nion would lose their jobs; nor have I made any state¬ 
ment of a similar purport. 

On or about December 13, 1935, I was asked by M:\ E. C. 
Curtis, investigator for the National Labor Relations 
Board, to assist in distributing notices of an electioji to be 
conducted by the Board among the employees of th|e Gate 
City Cotton Mills. I distributed these notices at point 
on Harrison Road, Egan, Georgia, which is not on the prop- 
ertv of the Gate Citv Cotton Mills. At no time did I deliver 
or distribute any of the notices on the property of the Gate 
City Cotton Mills. | 

This affidavit is given for the purpose of being used as 
evidence in the above named proceeding. 

F. S. PARKMAN (d). 

• i 

Subscribed and sworn to before me, this 9th day of Jan- 
uarv, 1936. I 

(Seal) CLARA E. THOMAS I 

Notary Public , Georgia. 

My commission expires 11-12-39. j 

122 Affidavit. 

Filed January 15, 1936. j 

State of Georgia, 

County of Fulton , 

H. G. Peppers, being duly sworn, deposes and says: 

I am a member of the Bargaining Committee of Locgl No. 

*1938, United Textile Workers of America, East Ifoint, 
Georgia. At no time did I state to Jess Little, employee of 
the Gate City Cotton Mills, that if he did not join the Union 
and vote for the Union at the election ordered by the) Na¬ 
tional Labor Relations Board he would lose his job at; said 


i 
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Mills, or that he would never be able to get a job in said 
Mills or any other mills again, or that said Gate City Cotton 
Mills would shut down after the election and reopen as a 
closed shop; nor did I make any statements to Jess Little 
of a similar nature; nor did W. Wike make any such state¬ 
ments to him in my presence. 

This affidavit is given for the purpose of being used as 
evidence in the above named proceeding. 

H. G. PEPPERS (s) 

Subscribed and sworn to before me, this 9th day of Jan¬ 
uary, 1936. 

Seal) CLARA E. THOMAS 

My commission expires 11-12-39. 

123 Affidavit. 

Filed January 15, 1936. 

State of Georgia, 

County of Fulton , 

Eugene C.j Curtis, being duly sworn, deposes and says: 

I am and have been since July 5, 1935, a field investi¬ 
gator in the employ of the National Labor Relations Board 
in the Tenth Region, said Region including the State of 
Georgia. As such field investigator I work under the imme¬ 
diate supervision and direction of Charles N. Feidelson, 
Regional Director for said Tenth Region. 

On or about December 12, 1935, I was instructed by said 
Regional Director to distribute among the employees of the 
Gate City Cotton Mills, East Point, Georgia, notices of an 
election to be conducted by said Regional Director among 
the employees of said Mills, pursuant to the direction of the 
National Labor Relations Board. A copy of said notice is 
attached as Exhibit “C” to the Bill of Complaint in the 
above named case. I distributed the notices in the follow¬ 
ing manner: 

On the morning of December 13, 1935, I went to 

124 East Point, Georgia. I arrived at the entrance to the 
Gate City Cotton Mills about 6 o ’clock in the morning 

and was informed that only half of the employees—those on 
the first shift—were working at that time. I therefore 
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decided to distribute the notices at the noon hour ajnd until 
2 o’clock, when there is a change of shifts and I cpuld con¬ 
tact all employees on both shifts. 

At noon I returned to the mill and went into the pffice. I 
asked to see Mr. Carl Milner, Executive Vice President of 

• • • 7 • • I 

the Mills, in order to obtain permission to stand at phe gate 
where I could contact all employees going in and opt. Mr. 
Milner was away. An official in the office said he ! did not 
know what to say but would call the attorney for tl}e Mills, 
Mr. Winfield P. Jones. He did call Mr. Jones re¬ 
ported that Mr. Jones also was out of town. He told me 
that Mr. Jones’ assistant had advised him to tell nie to go 
back out to the street and not stand at the gate in (distrib¬ 
uting the circulars. I then said, “May I use your ’pjionef”. 
I immediately called Mr. Feidelson and in the presence of 
the official informed him what I had been told. I suggested 
that I get some bovs to carrv the notices around and leave 
them at the homes of all the mill workers. Mr. Feidelson 
directed me to do this and the mill official, who hap heard 
my end of the conversation, made no objection. 

I then went back to the street, about thirty yarps from 
the gate at a point on the property of the Gate City Cotton 
Mills, and distributed the notices to the employees coming 
out from that side of the mill. I tried to find sonjie men 
who were not members of Local No. 1938, United (Textile 
Workers of America, to help me distribute the circulars 
there, but did not succeed in this. I requested Mr. 
125 F. S. Parkman, Chairman of the Bargaining Com¬ 
mittee of Local No. 1938, to go to the other side of 
the mill property to hand out circulars as the mill employees 
came out there. 

Subsequently I employed two young boys to distribute 
the circulars to the houses where the employees of tlie mill 
lived. At that time I did not know that either of these boys 
had any connection with the Gate City Cotton Mills orj Local 
No. 1938. I have subsequently been informed that pne of 
them, Roy Hammil by name, was at one time an employee 
of the mill and a member of Local No. 1938. Certain of the 
houses visited by these boys are on property of the Gate 
City Cotton Mills and are rented to the employees who live 
in them. Advertising circulars and similar notices ape fre¬ 
quently delivered to these houses. j 
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In distributing the notices I frequently announced, in 
order to call attention to the notices, “Labor Board Elec¬ 
tion, vote in the election”, or made statements of a similar 
nature. At times, when questioned about the notices, I said, 
“Go down and vote for vour side”, or words of similar im- 
port. I sometimes walked several steps with an employee 
to explain what the hand bills were about; at no time did I 
attempt to force a hand bill upon any employee. 

In the course of the distribution of the notices I made no 
statement, aside from those mentioned above, which could 
be construed as an attempt to induce employees of the Gate 
City Cotton Mills to attend and vote at said election. At no 
time did I coerce or threaten or attempt to coerce or 
threaten any employee to attend and vote at the election 
or not express his views in opposition to said election or in 
opposition to the designation or selection of Local No. 1938 
as the representative of the employees of the Gate City 
Cotton Mills. 

While I was distributing the notices in the above 
126 manner several employees of the Gate City Cotton 
Mills told me that some of the mill employees had 
been given permission to leave their jobs and go through 
the mill advising the employees not to vote in the election. 
Some stated that one gatekeeper by the name of Murphy 
was also telling employees as they entered the gate not to 
vote and if they did not go to vote they would be voting 
for the company. I watched Murphy stop and talk to sev¬ 
eral as they entered. At about 2 o’clock, when the shifts 
had changed, I went down to the gate. I did not distribute 
any hand bills on the mill property. At the gate I saw 
Murphy and asked him if he was advising employees not to 
vote. He would not answer, so I advised him that if he was 
he was doing the wrong thing; that he should let them all 
vote if they wanted to; that those who didn’t vote would be 
considered as those who didn’t care what the outcome of the 
election was and had just as soon have one side win as the 
other. 

Murphy then said, “Well, you tend to your business and 
I’ll tend to mine”. I then told him that I was attending 
to mine and that I thought he was interfering with an in¬ 
vestigation, as the election was an investigation, and he 
might get into trouble. I turned and started away. 
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At this point the Treasurer of the Mills drove!up and 
offered me a lift to the car line. I did ride up as fajr as the 
corner. When I got in the car he asked me, ‘‘What’s the 
trouble?’’ I replied that the bosses of some of thp cotton 
mills are causing a lot of trouble and that this gatjekeeper 
looks like he wants to get into trouble bv telling the em- 
ployees to keep away from a government supervised elec¬ 
tion; that it seemed to me he was interfering withj a gov¬ 
ernment investigation. At this time I got out of hip car to 
finish distributing the circulars. j 

127 Thereafter I secured two employees of tlie Gate 
City Cotton Mills who were not members ojf Local 

Xo. 1938, and two members of Local No. 1938, who' agreed 
to act as tellers in the election. After this I returned to 
Atlanta. 

This affidavit is given for the purpose of being iksed as 
evidence in the above named proceeding. 

(Signed) EUGENE C. CURTIS. 

Subscribed and sworn to before me, this 10th day <j)f Jan- 
uary, 1936. 

(Signed) CLARA E. THOMAS 
Notary Public, Georgia, State at \Large. 

I 

My commission expires 11-12-39. I 

(Seal) | 

128 Affidavit j 

Filed January 15,1936. i 

District of Columbia, ss: j 

i 

Thomas I. Emerson, being duly sworn, deposes and says: 

I am Regional Attorney for the Tenth Region of the Na¬ 
tional Labor Relations Board, which Region includes the 
State of Georgia. As such Regional Attorney, I Repre¬ 
sented Charles N. Feidelson, Regional Director fo'r the 
Tenth Region, in the proceedings before Judge E. E.j Pom¬ 
eroy in the Superior Court of Fulton County, Georgia, to 
enjoin Feidelson from holding an election among th'p em¬ 
ployees of the Gate City Cotton Mills, under Sectiori 9(c) 
of the National Labor Relations Act. No other attorney 
represented said Feidelson in said proceedings. 
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Frank Constangey, an attorney of Atlanta, Georgia, rep¬ 
resented Local Xo. 1938, United Textile Workers of Ameri¬ 
ca, in the hearing upon the petition of said Local for an in¬ 
vestigation and certification of representatives conducted 
bv the National Labor Relations Board in Atlanta on No- 
vember 4, 5, 6, and 8, 1935. In the above mentioned pro¬ 
ceedings before Judge Pomeroy in the Superior Court of 
Fulton County, said Constangey appeared in behalf of said 
Local No. 1938. At no time has said Constangey repre¬ 
sented Charles N. Feidelson or the National Labor 

129 Relations Board. 

i S/ THOMAS I. EMERSON 

Subscribed and sworn to before me this 13th day of Jan- 
uarv, 1936 

' JOHN E LAWYER 

(Seal) Notary Public , District of Columbia. 

My commission expires September 8, 1939. 

130 Amended Answer 

Filed January 16, 1936. 

Come now the defendants, J. Warren Madden, John M. 
Carmody and Edwin S. Smith, constituting the National 
Labor Relations Board, and for their amended answer to 
the Bill of Complaint for Restraining Order and Injunction 
and Petition for Declaratory Judgment, said amended an¬ 
swer filed with leave of Court first had and obtained, ad¬ 
mit, deny and aver as follows: 

1 . Defendants admit each and every allegation in Para¬ 
graph 1 of the Bill of Complaint. 

2 . Defendants admit each and every allegation in Para¬ 
graph 2 of said Bill of Complaint except that they deny 
that Edwin S. Smith resides in the District of Columbia. 

3. Defendants deny each and every allegation in Para¬ 
graph 3 of the Bill of Complaint except that they admit that 
the plaintiff operates a cotton mill at East Point, Georgia, 
and that it has approximately 220 persons doing full or 
part-time work, not including its officers. 

Further answering the allegations of said Paragraph 3, 
defendants aver that the Gate City Cotton Mills is engaged 
in the manufacture, sale and distribution of yarn used 
in the knitting of hosiery and underwear; that said 
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131 Mills sell and ship from said plant approximately 
1,400,000 pounds of yarn a year; that of this amount 

approximately 620,000 pounds, or somewhat over 44%, 
are sold in and shipped to places outside the Sltate of 
Georgia; that the greater proportion of the yarn sjold and 
shipped to States outside the State of Georgia is distributed 
in Tennessee; that the yarn produced by the Gate Cjty Cot¬ 
ton Mills is also distributed in Mississippi, Alabama, Min¬ 
nesota and New York; that in addition to the foregoing 
States there are mills in North Carolina, South Carolina, 
Pennsylvania and other States, which use the same type of 
Yarn as is produced by the Gate City Cotton Mills hnd are 
potential markets for the products of said Gate City jCotton 
Mills; that Mr. I. E. Milner, vice-president of the Gate City 
Cotton Mills, makes a number of trips outside the S|tate of 
Georgia each year for the purpose of selling the products 
of said Mills in interstate markets; that the Gate Ci^y Cot¬ 
ton Mills advertises its products in the Textile w|)rld, a 
trade publication with a circulation of 10,000 in the I cotton 
producing and cotton manufacturing States; that a!strike 
occurred in the Gate City Cotton Mills in September 1 ^ 1934, 
during which the mill ceased operations for a period of 
about three weeks; that the products of the Gate Citv Cot¬ 
ton Mills constitute a continuous flow of commerce X m0I ig 
the States; that on the basis of experience in the Gat^ City 
Cotton Mills and other plants in the same and other indus¬ 
tries, the denial by said Gate City Cotton Mills of the right 
of its employees to organize and the refusal by said! Mills 
to accept the procedure of collective bargaining wi^h its 
employees burdens and obstructs said commerce ahd the 
free flow thereof and has led and tends to lead to labc^r dis¬ 
putes burdening and obstructing such commerce and the 
free flow thereof. j 

Further answering, the defendants aver that the ^out¬ 
standing contracts of employment” between the plaiintiff 
and its employees referred to in the last sentence or said 
paragraph 3 are oral understandings, being from d^y to 
day and terminable by the plaintiff at will without potice 
and at its pleasure; that under the terms of j said 

132 understandings, as the defendants are informed and 
believe and therefore aver, the plaintiff may lajy-off 

temporarily or discharge permanently its employees that 
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are parties to such understandings without having any 
cause for such lay-off or discharge and without being re¬ 
quired to state to the employee any cause or reason for 
such lay-off or discharge; that one of such causes may be 
lawful labor union activities by such employees. 

4. Defendants deny each and everv allegation in Para- 
graph 4 of the Bill of Complaint. Further answering said 
paragraph, defendants aver that at all times since Septem¬ 
ber 14, 1935, plaintiff and its officers and representatives 
have refused to meet with the representatives of said Local 
Xo. 1938 for the purpose of discussing or negotiating with 
said representatives a collective agreement covering wages, 
hours and other conditions of employment, or to discuss or 
bargain about said matters with said representatives of 
Local No. 1938. 

5. Defendants denv each and everv allegation in Para- 
graph 5 of the Bill of Complaint except that defendants 
admit that representatives of Local Xo. 1938 submitted a 
form of contract to the plaintiff claiming to represent the 
employees of the plaintiff and as a basis for discussion be¬ 
tween said sLocal and the plaintiff; defendants further 
admit that the plaintiff refused to execute said contract and 
aver that plaintiff refused to participate in any discussion 
whatsoever regarding said contract. 

Further answering said paragraph defendants aver that 
a true copy of said contract has heretofore been filed with 
this Court in that proceeding then and now pending in this 
court being entitled “Mrs. Lola Echols v. J. Warren Mad¬ 
den, et al., In Equity No. 60267.” 

Further answering, the defendants aver that in Febru¬ 
ary, 1935, there was submitted to the plaintiff by represen¬ 
tatives of shid union a proposed form of contract which 
said contract read in part “We require all white 
133 help in every room and union members.” Said offer 
of contract was not accepted by the plaintiff and was 
never entered into by the parties. Thereafter said union, 
in a continuation of its attempt to bargain in good faith 
with plaintiff, modified its proposals by abandoning said 
provision, and no such or similar provision was contained 
in the proposed contract submitted by the representatives 
of the union to the plaintiff on or about the 14th day of 
September, 1935, and heretofore adverted to. 
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■ j 

G. The defendants admit each and every allegation in 
Paragraph 6 of the plaintiff’s complaint, except that they 
deny that said local union approached the Nationalj Labor 
Relations Board, its Regional Director, or any of its!agents 
for assistance in securing the recognition of said un(on for 
the purposes of collective bargaining with the plaintiff. 

In further answer to the allegations of said paragraph 
defendants aver that employees of the plaintiff belonging 
to said union filed with the Regional Director of the Na¬ 
tional Labor Relations Board, Tenth Region, a petition for 
investigation and certification of representatives pursuant 
to Section 9 (c) of the National Labor Relations Act,j alleg¬ 
ing in said petition under oath that a question had arisen 
concerning the representation of the employees of the plain¬ 
tiff and further alleging that said question concerning rep¬ 
resentation was a question affecting commerce within the 
meaning of the National Labor Relations Act. 

Further answering the allegations in said paragraph the 
defendants aver that the ‘‘direction of election” referred 
to in said paragraph was made by the defendants as [mem¬ 
bers of said National Labor Relations Board, as p^rt of 
an investigation by said Board to ascertain representatives 
for collective bargaining between the employees of the 
plaintiff and the plaintiff; and that said election was to be 
by secret ballot under the direction and supervision (if the 
Regional Director, Tenth Region, acting as agent for the 
National Labor Relations Board and under the provisions 
of and pursuant to the terms of Article III, Sectionj 9 of 
the Rules and Regulations of said Board to determine 
whether or not the production employees of said plaintiff 
desired to be represented for purposes of collective bar¬ 
gaining by Local No. 1938 of the United Textile Workers 
of America. 

7. The defendants admit each and every allegation 
134 in Paragraph 7 of the Bill of Complaint. j 

8 . Defendants deny each and every allegation in 
Paragraph 8 of the plaintiff’s Bill of Complaint, except 
that defendants admit that the aforesaid ballot was to de¬ 
termine whether or not said employees desire to be repre¬ 
sented by Local No. 1938 of the United Textile Workers of 
America. Defendants further aver that said secret ballot 
is merely a part of the investigation authorized by the 
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National Labor Relations Board, that the Rules and Regu¬ 
lations of said Board provide in Article III, Section 9 for 
review of the conduct of said ballot and the consideration 
of objections to said ballot which may be filed with the 
Board, and that it is impossible at this time to state what 
action, if any, the National Labor Relations Board would 
take if a majority of the employees eligible to participate 
in said ballot were to select said Local No. 1938, United 
Textile Workers of America. 

9. Answering the allegations in Paragraph 9 of the Bill 
of Complaint defendants deny each and every allegation 
therein contained. 

Further answering, the defendants aver that the allega¬ 
tions of said paragraph insofar as they allege on the part 
of the defendants “an illegal combination with a purpose 
and intent”sto injure the plaintiff, are scandalous, imperti¬ 
nent and whollv unfounded in fact. 

* 

Further answering said allegations defendants and each 
of them aver that in every action taken bv the defendants 
pertaining to the subject-matter involved herein and per¬ 
taining to the matter of said election, said action has been 
as sworn officers of the United States and as members of 
the National Labor Relations Board duly appointed by the 

President of the United States and dulv confirmed bv the 

* 

Senate of the United States. 

That as said members of said Board all such action as 
the defendants have taken has been strictly in pursuance 
of the duties expressly imposed upon them by an Act of the 
Congress of the United States, to wit, the National Labor 
Relations Act; and such action has been solely in the course 
of duly administering said act and only for the purpose of 
administering the terms and provisions thereof entrusted 
to them. 

All steps taken by the defendants and their agents 
135 in these premises have been more particularly under 
the provisions of Section 9 (c) of said National 
Labor Relations Act and of Article II, Section 3 of the Na¬ 
tional Labor Relations Board Rules and Regulations, Series 
I, which said Rules and Regulations were adopted and pro¬ 
mulgated by the defendants, as said Board, upon the 14th 
day of September 1935, prior to the institution of any pro¬ 
ceeding before the Board herein or in any other matter. 
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Said Rules and Regulations were intended to apply Equally 
to all persons and to all proceedings thereafter to bje insti¬ 
tuted before said Board, and said Rules and Regulations 
from the date of the said adoption have been applied Equally 
in all proceedings and with respect to all persons, includ¬ 
ing the plaintiff. ! 

Further answering said paragraph, the defendants aver 
that neither thev nor anv of their agents instituted of their 
own motion any proceeding against the plaintiff; that the 
direction of election issued by the National Labor Relations 
Board and the hearing held before its Regional Director 
as Examiner in the matter of the Gate City Cotton Mills 
were as the result of the petition for investigation and cer¬ 
tification filed with its Regional Director by Local N(j. 1938 
as aforesaid. j 

Defendants further aver that prior to the direction of 
election issued by the National Labor Relations Bo^rd on 
the 7th day of December, 1935, and heretofore referijed to, 
the following steps and proceedings had been takei} with 
respect to the controversy between Local No. 1938 <t>f the 
United Textile Workers of America and the plaintiff con¬ 
cerning representation. 

On the 12th day of October, 1935, said local petitioned in 
writing and under oath, the National Labor Relations Board 
for an investigation and certification. 

On October 16, 1935, the defendants, acting as th^ Na¬ 
tional Labor Relations Board, after examining a report 
submitted to it by Frank E. Coffee, then Regional Director 
of the Tenth Region, and after due consideration of the 
said petition and report ordered the new Regional Director 
for the Tenth Region, Charles N. Fiedelson, Esq., as Trial 
Examiner, to conduct an investigation and provid-e fcfr an 
appropriate hearing upon due notice. 

Thereupon notice of hearing was issued by j said 
136 Charles N. Fiedelson, Esq., on October 23, 1935J set¬ 
ting the hearing for November 4,1935. 

Thereafter said notice was duly served upon plaintiff 
and hearings were held in Atlanta, Georgia, on November 
4, 5, 6, and 8,1935, before said Trial Examiner. Said pfiblic 
hearing was attended by I. C. Milner, Executive Vice-Presi¬ 
dent of the plaintiff and by counsel for the plaintiff, as |well 
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as representatives of the union and counsel for the union. 
Witnesses were examined and cross-examined both in be¬ 
half of the union and of the plaintiff. 

After the conclusion of the hearing said Charles X. Fied- 
elson as Trial Examiner submitted to the defendants as said 
National Labor Relations Board a report, findings and rec¬ 
ommendations, said report being dated November 21, 1935. 

Thereupon and after consideration of said findings and 
recommendations of said Trial Examiner and the testi- 
monv adduced at the hearing, which said testimonv was 
transcribed, the defendants as said Board made a direc¬ 
tion of election on December 7, 1935. 

A copy of its said decision has been submitted heretofore 
in the proceeding in this Court entitled Echols v. Madden, 
in Equity No. 60267 heretofore referred to. Said decision 
is entitled “Decision of the National Labor Relations 
Board, in the Matter of Gate City Cotton Mills and Local 
No. 1938, United Textile Workers of America, before the 
National Labor Relations Board, Tenth Region, Case No. 
XR 1”, and will hereinafter be referred to as “Decision 
of the Board”. 

10 . The defendants admit each and everv allegation in 
Paragraph 10 of the Bill of Complaint except the last sen¬ 
tence thereof which is denied for lack of information. 

Further answering said paragraph the defendants aver 
that while said union, on the one hand, has heretofore con¬ 
tended that! it represented at the time of the filing of the 
petition for investigation and certification, and the hearing 
thereon, a majority of the employees of the plaintiff, said 
plaintiff, on the other hand, has consistently before said 
hearing and at said hearing denied that in fact said union 
represented such majority. 

In this connection the defendants further aver that 
137 Lola Echols, plaintiff in that proceeding now pend¬ 
ing in this court being entitled “Echols v. Madden, 
et al., in Equity No. 60267,” in the course of the above- 
described hearing while under oath as a witness at said 
heading did also deny that said union represented such a 
majority. 

A duly certified copy of a portion of the sworn testimony 
of said Lola Echols at said hearing has been filed herein 
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in said “Echols v. Madden”, and is incorporated herein 
and made a part of this answer. j 

The defendants further aver, accordingly, that! it was 
upon consideration of said conflicting claims that they, as 
said Board, did in their decision, and as the basis for their 
direction of election, make the following findings: ! 

“9. The Gate City Cotton Mills denies that thej Union 
represents a substantial number of employees; the United 
Textile Workers of America, Local No. 1938 claims repre¬ 
sentation of a majority. These conflicting assertions have 
given rise to a question concerning the representation of 
employees, which question is rendered the more difficult to 
resolve by reason of the confusion existing among the em¬ 
ployees, arising from petitions and counter-petitions, au¬ 
thorizations signed and repudiated. I 

10. A question concerning representation has arisen 

among the employees of the Gate City Cotton Mills]within 
the meaning of Section 9 (c) of the Act.” (Page 1^, “De¬ 
cision of the Board.”) | 

The defendants further aver that because of suQh con¬ 
flicting claims, after consideration of all the evidence sub¬ 
mitted at said hearing, the defendants as said Boaid, did 
direct said election by secret ballot to be held for thle pur¬ 
pose of allaying and eliminating the confusion and Unrest 
resulting from such conflicting contentions. 

11. Defendants deny each and every allegation in]Para¬ 
graph 11 of the Bill of Complaint. 

Further answering said paragraph defendants aver that 
under the terms of said National Labor Relations A[ct the 
taking of a secret ballot, as contemplated and intended by 
the defendants, and a certification of representatives in 
accordance with the provisions of Section 9 (c) thereof, in 
the event said certification is ever made by the Board, would 
have no legal effect whatsoever upon the rights of the 
plaintiff to bargain with its employees collectively 
138 or individually; nor would it have any legal jeffect 
upon any contracts, collective or individual, which 
may exist between the plaintiff and any of its employees; 
nor upon any contracts which the plaintiff may desfre to 
enter into with any of its employees; nor will the tjaking 
of said secret ballot or said certification have any!legal 
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effect upon the obligation of the plaintiff to bargain collec¬ 
tively with said union. 

Said ballot and certification is merelv the determination 
and publication of the facts as to what agency, if any, has 
been selected by a majority of the employees of the plain¬ 
tiff for the purpose of collective bargaining. The plaintiff 
is under no obligation, under the National Labor Relations 
Act, to bargain collectively with the representatives of its 
employees, and said obligation does not arise unless and 
until said representatives first request said collective bar¬ 
gaining and then said obligation arises onlv as to such 
matter as said representatives specifically request be made 
the subject of such collective bargaining. Accordingly, the 
secret ballot and certification hereinabove referred to would 
not prohibit the plaintiff from bargaining with any of its 
employees individually or otherwise; nor would such secret 
ballot and subsequent certification, if such certification is 
ever made, in any manner interfere with existing individual 
employment contracts between the plaintiff and any of its 
employees. 

Further answering the allegation of said Paragraph 11 
the defendants aver that in no event would the plaintiff be 
denied the right to confer individually with anv of its em- 
ployees for the purpose of hearing grievances of said em¬ 
ployees or for the purpose of bargaining with said em¬ 
ployees individually, by individual contracts of employ¬ 
ment, concerning such matters as are not inconsistent with 
a collective agreement arrived at between it and the repre¬ 
sentative designated by a majority of its employees, in the 
event such an agreement is arrived at. 

12. Defendants denv each and every allegation in Para- 
graph 12 of the Bill of Complaint, and aver that for the 
reasons set forth in Paragraph 11 hereof, plaintiff 
139 would not be prohibited from bargaining with its 
employees merely by reason of the fact that said 
union was designated or selected as the representative of a 
majority of the employees in said election. 

Further answering said paragraph defendants aver that 
under the terms of the National Labor Relations Act neither 
the defendants as members of the National Labor Relations 
Board or any of their agents, have any jurisdiction or au- 
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thority to coerce the plaintiff or anyone else toj bargain 
with its employees collectively or at all or to perform or 
refrain from performing any act whatsoever; under the 
express terms of said act the sole and exclusive Authority 
to enforce the provisions of said Act lies with thle appro¬ 
priate United States Circuit Court of Appeals updn review 
by such Court of Appeals of any order of the defendants, 
made as said Board. 

Further answering said paragraph the defendants aver 

that in the event of the holding of said election and in the 

further event said union is selected by the employees of 

the plaintiff to represent them in collective bargaining with 

the plaintiff, the defendants will not proceed in anvj manner 

against the plaintiff, nor under the terms of said Act will 

the defendants have authority to proceed, unless j there is 

first filed with said Board a charge against the plaintiff 

alleging an unfair labor practice to have been committed 

by the plaintiff; and that in any event, in no proceeding 

under the Act would any penalty or loss of any jkind be 

incurred by the plaintiff pending final determination of its 

rights before the proper Circuit Court of Appeals Ond then 

only for contempt of said Circuit Court in the further event 

of refusal by the plaintiff to comply with any decree made 

bv said Circuit Court. 

* 

Further answering said allegations defendants aVer that 
in the event, after the holding of said election, the defen¬ 
dants, at some future date at this time unknown and un¬ 
certain, as the result of the exercise of their discretion, as 
administrative officers, take any action, they will do so as 
said sworn officers of the United States in pursuance of the 
duties imposed upon them by the National Labor Relations 
Act for the purpose of administering the provisions iof said 
Act and for no other purpose. 

13. The defendants deny each and every jallega- 
140 tion in Paragraph 13 of the plaintiff’s Bill o|f Com¬ 
plaint. j 

Further answering said paragraph the defendanjs aver 
upon information and belief that there is now ampng the 
employees of the plaintiff dissatisfaction, ill-will arid con¬ 
fusion; that many employees have publicly voiced com¬ 
plaints concerning their working conditions; that several 
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documents or petitions have been circulated from time to 
time among the employees, some sponsored by the union 
and circulated by union representatives; others sponsored 
by the plaintiff company or prepared by its attorney, and 
circulated among the employees during working hours and 
in the presence of a foreman. After a full hearing in said 
matter as hereinbefore described, the defendants as said 
Board summarized the situation in its decision of Decem¬ 
ber 7, 1935 by stating, “the flood of statements and coun¬ 
ter-statements has not only confused the employees but has 
led to unrest among them.” Furthermore, with respect to 
said petition^ the company has charged that those of its 
employees that signed the union statements did so under 
coercion and duress; whereas, similarly, the charge has been 
levelled by the union against the company, with respect to 
the signatories to the company petitions, that these were 
procured through duress and coercion. 

Further answering said paragraph defendants aver upon 
information and belief that a large part of the unrest, con¬ 
fusion and disturbed conditions now existing in the plant 
of plaintiff will be eliminated by the holding of a secret 
ballot among the employees by an impartial agency to de¬ 
termine whether said employees wish to be represented in 
collective bargaining by said Local No. 1938. After a full 
consideration of said matter as aforesaid the defendants 
as said Board observed that “the device of investigation 
and election is designed to eliminate one of the most poten¬ 
tial causes of strife and labor disputes, typified by the sit¬ 
uation existing among the employees of the Mills” and con¬ 
cluded : 

“We believe this to be a situation in which the device of 
an election is admirably designed to give to the employees 
a free and clear choice, without the possibility of 
141 confusion or intimidation. No more democratic 
method can be conceived bv us, nor one more suited 
to the modes of thought and the habits of our society. It 
is all the more desirable when, as here, there is a state of 
unrest and confusion existing among the employees which, 
if allowed to proceed unchecked, gravely threatens to result 
in strife.” (“Decision of the Board”, Page 10.) 
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I 

14. Defendants denv each and every allegation I in Para- 
graph 14 of the Bill of Complaint. 

15. Defendants deny each and every allegation jin Para¬ 
graph 15 of the Bill of Complaint. 

16. Defendants deny each and every allegation in Para¬ 
graph 16 of the Bill of Complaint. j 

17. For lack of information the defendants deny pach and 
every allegation in Paragraph 17 of the Bill of Complaint. 

18. The defendants deny each and every allegation in 
Paragraph 18 of said Bill of Complaint. 

Further answering said paragraph the defendahts aver 
that the National Labor Relations Act is valid an^l consti¬ 
tutional, and no constitutional right of plaintiff is in any 

manner invaded or threatened bv invasion bv reason of anv 

« */ [ * 

action taken or contemplated by defendants, as Members 
of the National Labor Relations Board. 

19. The defendants deny each and every allegation in 
Paragraph 19 of said Bill of Complaint. 

Further answering said allegations, the defendants aver 
that said election bv secret ballot which said defendants as 
said Board desire to conduct through one of their agents 
is but an intermediate step in the course of the investiga¬ 
tion being conducted by them, as said Board. 

No damage can or will accrue to the plaintiff by virtue of 
any action which may be taken by the defendants [as said 
Board until each and all of the following steps gre first 
taken and each and all of the following contingencies first 
take place: j 

(1) The holding and consummation of said proposed 
election. 

(2) The receipt by the union of a majority of the 
142 votes cast at the said election. 

(3) A certification by the Board that saic^ Union 

represents said employees for the purpose of collective 
bargaining. ! 

(4) An assertion by the Union of its desire to negotiate 

with the plaintiff. I 

(5) In said events, a duty is then first imposed by said 
National Labor Relations Act upon the plaintiff. 

(6) In the further event of the refusal by the plaintiff 
to negotiate as above described, and hence the failure of 
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the plaintiff to comply with the duty imposed upon it by 
said Act, the defendants, as members of said Board, and 
their agents, may not even then of their own motion insti¬ 
tute any proceedings against said plaintiff, either before 
said Board, or before any court. In the event, however, 
that a charge in writing and under oath is filed, alleging an 
unfair labor practice to have been committed by the plain¬ 
tiff, in that the plaintiff has refused to bargain collectively 
with the representatives of its employees, the defendants 
and their agents mav or mav not then in the exercise of a 
sound discretion accept such charge and issue a complaint 
based thereupon. 

(7) In the event that the defendant, as said Board, issue 
such complaint under the provisions of Section 10 of said 
National Labor Relations Act and the Rules and Regula¬ 
tions adopted by the National Labor Relations Board and 
heretofore referred to, a full and public hearing will be af¬ 
forded to the plaintiff after due and adequate notice, with 
ample opportunity to the plaintiff to adduce evidence in its 
behalf, to cross-examine witnesses testifying adversely to 
it, and fully to protect its rights, constitutional or other¬ 
wise, in the course of said proceeding. 

(8) Thereupon, after consideration of the evidence sub¬ 
mitted at said hearing, which said evidence will be tran¬ 
scribed for and considered by the defendants as said Board, 
and after consideration of any findings and recommenda¬ 
tions made by an Examiner, in the event an Examiner is 

designated by the Board to conduct the said hearing, 
143 said Board mav rule adverselv to the plaintiff. In 

that event the said Board and the defendants, as 
members thereof, if they arrive at the conclusion that the 
plaintiff has committed said unfair labor practice, and in 
addition that said unfair labor practice is in, or affects, in¬ 
terstate commerce, will issue its findings and order that the 
plaintiff cease and desist from continuing such unfair labor 
practice affecting commerce. 

(9) Thereupon and in that event, either the plaintiff or 
the Board may apply to the appropriate United States Cir¬ 
cuit Court of Appeals for review of said order. 

In the further event that said Circuit Court of Appeals 
affirm the findings, decision and order of said Board and 
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issues its decree that the plaintiff desist from su<jih unfair 

d obliga- 


ihand; or 


labor practice, and not until such event, does a fixqi 
tion arise on the part of the plaintiff, on the one 
does a penalty for the continued commission of sa|d unfair 
labor practice become possible. For only in suph event, 
namely, upon the failure of the plaintiff to comply j with the 
decree of said Circuit Court of Appeals, may contejnpt pro¬ 
ceedings be instituted against the complainant for such 
non-compliance. The only penalty which may uiider any 
circumstances be imposed upon the plaintiff would ensue 
from such contempt proceedings, and only at salid time, 
namelv, after such decree bv a United States Circuit Court 
of Appeals. j 

Accordingly, no damages can or will accrue to the plaintiff 
at this time by virtue of any action taken or contemplated 
by the defendants, and said National Labor Relations Act, 
particularly Section 10 thereof, affords a plain, adequate 
and exclusive judicial review which is a bar to equitable re¬ 
lief by injunction, and the plaintiff has failed and neglected 
to exhaust or avail itself of such complete administrative 
remedy. 

Further answering said paragraph the defendants aver 
that equity jurisdiction cannot be supplied by imputing to 
the Board or its members an intention to exercisp its or 
their powers in an arbitrary, capricious or improper 
144 manner. 

20. The defendants deny each and every allegation 
in Paragraph 20 of the Bill of Complaint. 

21 . For lack of knowledge, the defendants deny each and 
every allegation in Paragraph 21 of the Bill of Complaint. 

Further answering said allegations, the defendants aver 
that this proceeding does not involve an actual contrjoversy 
within the meaning and intent of the Federal Declaratory 
Judgments Act; that all of the parties affected herein, and 
especially Local Union No. 1938, are not before the pourt; 
that the plaintiff has a complete and adequate remedy at 
law and under the administrative procedure set up by said 
National Labor Relations Act; and that any declaratory re¬ 
lief which the Court might grant would not terminate the 
proceedings giving rise to the suit herein. ; 

Said Local Union No. 1938, United Textile Workprs of 
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America is an indispensable party in this case and said Lo¬ 
cal has not been made a party hereto and is not subject to 
the jurisdiction of this Court. 

Under all the circumstances in these premises, in the 
exercise of a sound judicial discretion, the Court should re¬ 
fuse to grant to the plaintiff any relief under the provisions 
of said Federal Declaratory Judgments Act, or otherwise. 

Wherefore, the defendants having answered the Bill of 
Complaint, pray that the permanent injunction and declar¬ 
atory judgment prayed for by the plaintiff be denied; and 
that the defendants have their costs and disbursements 
herein; and such other and further relief as to the Court 
may seem meet and just. 

s/ J. WARREN MADDEN 
Chairman, 

National Labor Relations Board 

8/ JOHN M. CARMODY 
Member, 

National Labor Relations Board 

1 s/ EDWIN S. SMITH 

Member, 

National Labor Relations Board 

CHARLES FAHY, 

ROBERT B. WATTS, 

Attorneys for National Labor Relations Board. 

145 United States of America, 

District of Columbia, ss: 

J. Warren Madden, John M. Carmody and Edwin S. 
Smith, being duly sworn, depose and say that they consti¬ 
tute the National Labor Relations Board and are the de¬ 
fendants in this case; they have read the within amended 
answer and know the contents thereof; and they know the 
allegations therein set forth to be true, except those set 
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forth upon information and belief which they believe to be 
true. j 

s/ J. WARREN MADDEN j 
Chairman, j 

National Labor Relations Board 

s/ JOHN M. CARMODY I 
Member, 

National Labor Relations Board 

s/ EDWIN S. SMITH 
Member, 

National Labor RelationBoard 

I 

Subscribed and sworn to before me this 15th day! of Jan¬ 
uary, 1936. 

JOHN E. LAWYER 

(Seal) Notary Public, District of Columbia 

My commission expires September 8, 1939. 

Copy received January 15, 1936. j 

REYNOLDS ROBERTSON | 

DOUGLAS L. HATCH j 

Attorneys for Plaintiff. \ 

Let this be filed. ! 


ADKINS 

J. 

146 Order Continuing Rule to Show Cause 

Filed January 16, 1936. 

, i 

This cause came on to be heard on the Rule to ShowjCause 
heretofore issued on December 31, 1935, and continued to 
January 16, 1936, and thereupon, upon consideration'there¬ 
of, it is this 16th day of January, 1936, 

Ordered that said Rule to Show Cause be continued to 


21st, January, 1936, at 10 o’clock a.m. 

JESSE C. ADKINlS 

Justice. 
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No Objection: 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
Counsel for Plaintiff 

CHARLES FAHY 
ROBERT B. WATTS 
Counsel for Defendants. 
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IN THE 


SUPREME COURT 
of the District of Colombia; 

i 

Holding an Equity Court 


Gate City Cotton Mills, 

Plaintiff, 
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J. Warren Madden, 

John M. Carmody and 
Edwin S. Smith, 

Constituting the 

National Labor Relations Board, 

Defendants. 


In 

No. 


Equity 

(}0310 


f'.e fee/ i3 C 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I 


In the above-entitled cause heard before the under¬ 
signed, Associate Justice of the Supreme Cciurt of 
the District of Columbia, sitting in Equity Division 
No. 2, on an application by the plaintiff for an in¬ 
junction pendente life against the defendants, the 
Court, from the pleadings, affidavits and exhibits 
filed, makes the following findings of fadt and 
reaches the following conclusions of law: 

i 

1 

Findings of Fact 

1. The plaintiff is a corporation organized and 
existing under the laws of the State of Georgiy, and 
operating a mill located at East Point, Fulton 
County, Georgia. 
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2. The defendant J. Warren Madden is Chairman 
and membetf, and the defendants John M. Carmody 
and Edwin S. Smith are members of the National 
Labor Relations Board, appointed by the President 
of the United States by and with the advice and con¬ 
sent of the Senate, pursuant to the authority of the 
National Labor Relations Act, approved July 5, 
1935, and are at present acting as the National Labor 
Relations Board, said Board having its principal 
office in the District of Columbia. 

3. On October 12, 1935, Local No. 1938 of the 
United Textile Workers of America petitioned the 
National Labor Relations Board for an investigation 
and certification of representatives pursuant to Sec¬ 
tion 9(c) of the National Labor Relations Act. On 
October 14, 1935, said Regional Director prepared 
and forwarded to the National Labor Relations 
Board a formal report respecting the matters con¬ 
tained in said petition. 

4. On October 16, 1935, the defendants, acting as 
said Board, and pursuant to Section 9(c) of said Act 
and Article II, Section 3 of the National Labor 
Relations Board Rules and Regulations—Series 1, 
ordered the Regional Director for the Tenth Region, 
National Labor Relations Board, to conduct an in¬ 
vestigation, and in connection therewith provide for 
an appropriate hearing upon due notice, upon the 
question concerning the representation of employees 
and affecting commerce alleged by said Local No. 
1938 in its petition to have arisen. 

5. Pursuant to said order of the defendants, acting 
as said Board, notice of hearing was issued by the 
Regional Director for the Tenth Region on October 
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23, 1935, setting the hearing for November V, 1935. 
Said notice of hearing was duly served upon Local 
No. 1938 and the plaintiff, and hearings welre held 
on November 4, 5, 6 and 8, 1935, at Atlanta, Georgia, 
before a Trial Examiner designated by said j Board. 
At said hearing the plaintiff appeared, was! repre¬ 
sented by counsel, and filed numerous objections to 
the calling and holding of such hearing, particularly 
with respect to the jurisdiction of the defendants to 
call and hold such hearing and to the invalidity of 
the National Labor Relations Act and all'action 
taken thereunder as being in violation of the! rights 
of the plaintiff as guaranteed by the Constitution of 
the United States. I 

6. Thereafter, on December 7, 1935, the defend¬ 
ants, acting as said Board, and pursuant t[o the 
authority vested in it by Section 9(c) of the National 
Labor Relations Act, directed that, as part <pf the 
investigation previously authorized to ascertain rep¬ 
resentatives for collective bargaining with the (plain¬ 
tiff, an election by secret ballot be conducted Within 
a period of one week from the date of its direction 
of election under the supervision of the Regional 
Director for the Tenth Region, among the employees, 
except the clerical and supervisory force, on the pay¬ 
roll of the plaintiff on November 2, 1935, and ‘those 
employed between that date and the date of the 
Board’s order, excepting supervisory and clerical 
employees and those who quit or had been discharged 
for cause during such period, to determine whether 
or not they desired to be represented in collective 
bargaining by Local No. 1938 of the United Textile 
Workers of America. I 
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7. Thereafter the Regional Director for the 
Tenth Region, pursuant to said direction of the 
Board, announced that the election directed to be 
conducted by the Board would be held on December 
14, 1935. 

8. The election announced as described in para¬ 
graph 6 above was not held on December 14, 1935, 
nor on any date thereafter as a result of the pendency 
of these preceedings and orders and stipulations 
entered therein. 

9. It has been stipulated by counsel in open court 
that the amended and verified answer of the defend¬ 
ants may be considered by the Court as the return of 
the defendants to the rule to show cause issued 
herein; that all affidavits, exhibits and other docu¬ 
ments filed in this cause by any party thereto up to 
and including January 16, 1936, may be regarded as 
included in the record upon which the application 
for temporary injunction was heard and is to be de¬ 
cided; and that any such affidavits, exhibits or docu¬ 
ments filed by the defendants up to and including 
January 16, 1936, in the case of Mrs. Lola Echols v. 
Madden, et al., in Equity No. 60267, now pending 
in this Court, may be regarded as having likewise 
been filed in this cause as a part of the record upon 
which this application for temporary injunction was 
heard and is to be decided. 

10. No charge under the National Labor Rela¬ 
tions Act that the plaintiff has engaged in or is engag¬ 
ing in any unfair labor practice under Section 8 of 
said Act has been filed by any person with the Na¬ 
tional Labor Relations Board or any of its repre¬ 
sentatives or agents. 
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11. I am unable to find that the plaintiff will suf¬ 
fer any great or irreparable damage merely by rea¬ 
son of the action of the defendants and their agents 
in conducting an election as directed by the defend¬ 
ants among the employees of the plaintiff, or merely 
by reason of the certification by the defendants of the 
results of such election to the parties in interests 

12. All actions taken by the defendants and tjieir 
representatives and agents in connection with Uid 
petition filed by Local No. 1938 have been solely in 
pursuance of and in strict accordance with their [du¬ 
ties under the National Labor Relations Act. j 

I 

; _ i 

Conclusions of Law 

i 

1. Under the terms of the National Labor Rela¬ 
tions Act neither the taking of a secret ballot nor jthe 
certification of representatives has any legal effect 
upon the rights of the plaintiff to bargain either (fol- 
lectively or individually with all or any of its em¬ 
ployees or their representatives, or upon any existing 
contracts of employment between the plaintiff and 
all or any of its employees. Such ballot and certifica¬ 
tion are merely the determination and publication of 
the facts as to what agency, if any, has been selected 
by a majority of the plaintiff’s employees for the pur¬ 
poses of collective bargaining. The obligation of tjhe 
plaintiff under the Act to bargain collectively wjth 
the representatives designated or selected by a Ma¬ 
jority of its employees does not arise unless and until 
such representatives first are selected, and request 
such collective bargaining, and arises only as to sufch 
matters as said representatives specifically request |}e 
made the subject of such collective bargaining. 
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2. Under the terms of the National Labor Rela¬ 
tions Act, the National Labor Relations Board has 
no authority to proceed against the plaintiff for en¬ 
gaging in an unfair labor practice unless there has 
first been filed with said Board a charge alleging that 
the plaintiff has engaged in such unfair labor prac¬ 
tice. In the event such a charge is filed, the Board 
has discretion whether or not to proceed against the 
plaintiff. If the Board does determine to proceed, it 
may do so only by issuing a complaint stating the 
charges which have been filed and giving notice to 
the plaintiff of a hearing before the Board or its 
agent. The plaintiff has the right in such case to 
file an answer to the complaint and to appear 
at said hearing and give testimony. If the Board 
should issue an order requiring plaintiff to 
cease and desist from any unfair labor practice, 
such order could not be enforced against the plaintiff 
until the appropriate United States Circuit Court of 
Appeals had upon petition, filed either by the plain¬ 
tiff or by the Board, sustained the validity and pro¬ 
priety of such order; until such decision of the Cir¬ 
cuit Court of Appeals is had the law imposes no 
penalty of any kind for failure to obey such order of 
the Board. 

3. The National Labor Relations Act, particu¬ 
larly Section 10 thereof, affords a plain, adequate and 
exclusive judicial review of any obligation of the 
plaintiff arising under said Act, including the obliga¬ 
tion, if any arises, to bargain collectively with the 
representatives designated or selected by a majority 
of its employees in a proper bargaining unit. 
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4. In view 
does not pass 
tional Labor Relations Act. 

i 

Jesse C. Adkins, 
Justice 


of the foregoing conclusions, the Court 
upon the constitutionality of the Na- 


January 22, 1936. 
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I 

IN THE | 

SUPREME COURT | 

of the District of Colombia j 

Holding an Equity Court 


Gate City Cotton Mills, 

East Point, Georgia, 

Plaintiff, 

v. 

J. Warren Madden, 

John M. Carmody and 
Edwin S. Smith, 

constituting the 

National Labor Relations Board, 

Denrike Building, 

Washington, D. C. 

Defendants. 

„ r - _ i 

^ i^ooocc’u^f ^ ~ j 3 C | 

PLAINTIFF’S EXCEPTION^ TO THE COURT’S 
FINDINGS AND CONCLUSIONS AND REFUSALS 
TO FIND AND CONCLUDE. 

| 

I 

I. Plaintiff excepts to Findings of Fact Nos. jll 
and 12 made and entered by the Court herein, and to 
each and every part thereof, and to each such finding 
and part thereof, severally, as not supported by and 
as contrary to the pleadings and the evidence; as coh- 
stituting in whole or in part conclusions of law; ^s 
erroneous in fact and in law; and as inconsistent wiih 
facts found or not denied. | 


, In EquhV 

No. 603 ip 
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II. Plaintiff excepts to each and every conclusion 
of law reached and entered by the Court herein (Con 
elusions Nos. 1, 2, 3 and 4), severally, and each and 
every part thereof, severally, as erroneous in law; as 
contrary to the evidence and the law; as not sup¬ 
ported by the pleadings or the evidence; and as in¬ 
consistent with facts found or not denied. 

III. Plaintiff excepts to the failure and refusal of 
the Court to accept and adopt the plaintiff’s proposed 
findings of fact as follows, or the substance of them; 
and to the failure and refusal of the Court to accept 
and adopt each of such findings and each part thereof, 
severally,or the substance thereof: 

l.i The Mills conducts a manufacturing es¬ 
tablishment located at East Point, Fulton 
County, Georgia. Its business consists of 
processing raw cotton into yarn and selling the 
yarn thus produced wholesale to a limited num¬ 
ber of customers. It does not sell its product 
in the retail trade. It operates only the one 
mill. The raw cotton used in its business is 
grown in Georgia, is purchased by the plaintiff 
in Georgia and passes through no other State in 
transit to its mill and is processed in that State. 
All of its emplovees are engaged in, and in con¬ 
nection with, the manufacture of yarn in and 
around said mill. It has now in its employ ap¬ 
proximately two hundred and twenty persons 
doing full or part time work, not including its 
officers. The Plaintiff now has outstanding con¬ 
tracts of employment with its individual em¬ 
ployees upon mutuallv satisfactory terms as to 
rates of pay, wages, hours of labor and other 
conditions of employment. 

2. Local Union No. 1938 on or about Sep¬ 
tember 14, 1935, submitted to plaintiff a pro- 
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posed form of contract to be entered iijto be¬ 
tween the United Textile Workers of Afnerica 
and Gate City Cotton Mills. In said pro¬ 
posed form of contract it was provided that 
said Union was recognized as empowered to 
bargain collectively for all employees <j)f the 
Mills and it was provided that all grievances 
arising in the shop should be adjusted between 
the Mills and said Union. Plaintiff refused to 
enter into said contract or to bargain with the 
representatives of said Local Union No. j 1938. 
Previously, the said Union had in October] 1934 
and again in February, 1935, submitted Closed 
shop contracts which had also been rejected by 
said Mills. J 

3. Local Union No. 1938 in its petition to the 

National Labor Relations Board on October 12, 
1935, asserted that it represented a majority of 
the employees of the Gate City Cotton Mills. 
The Board in its decision found that said Local 
Union No. 1938 has been selected by a sub¬ 
stantial number of employees of the Mills. The 
said union contends that it now represents a 
majority of the employees of the Gate City Cot¬ 
ton Mills. j 

4. The practice and custom of the Mills when 
a shift of employees is discontinued is to lay off 
all of the employees in a group working on|that 
shift and when said shift is resumed said Mills 
takes back all of those who have previously 
worked for it who are available and only em¬ 
ploys new employees to fill up vacancies; and 
when a shift of employees is discontinued, those 
who live in houses on the property of the plain¬ 
tiff are permitted during good behavior toi re¬ 
main thereon even though not then employe^. 

5. Since September, 1934, the plaintiff hasl en¬ 
joyed friendly, pleasant, cordial and harmonijous 
relations with its employees, and its officers hjave 
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at all times willingly discussed and negotiated 
with said employees matters dealing with and 
affecting rates of pay, wages, hours of employ¬ 
ment and other conditions of employment, and 
during the eleven months past of the calendar 
year 1935 the plaintiff has continued to operate 
its mill at a financial loss, except for the month 
of October. In August, 1935, when its contracts 
and orders were at the lowest ebb of its produc¬ 
tion history and the necessity to close its mill was 
imminent, the plaintiff complied with the peti¬ 
tion of numerous of its employees to keep the 
shop open out of their consideration and in the 
hope that its business would improve. 

6. If the said Union be designated or selected 
as the exclusive representative of all the produc¬ 
ing employees of the Mills for the purpose of 
collective bargaining as provided in Section 
9(a) of the statute, it will have the power to pro¬ 
pose as a condition of any such collective bar¬ 
gain that the Mills be completely unionized and 
the closed shop put in force; and the said Mills 
and many of its employees believe and appre¬ 
hend, as a result of proposals, communications 
and statements made by the said Union and its 
officers and members, that it is the purpose of 
said Union to unionize the said Mills and to put 
the closed shop into effect, and further appre¬ 
hend and fear that the employees who do not 
join the Union prior to the said election and vote 
for it at said election will thereafter not be per¬ 
mitted to become members of the Union, will 
lose their employment with the Mills, and the 
plaintiff will be deprived thereby of efficient and 
experienced employees. 

7. Members and representatives of the Local 
Union No. 1938, United Textile Workers of 
America, shortly before the date of the proposed 
election on December 14, 1935, threatened non¬ 
union employees of the Gate City Cotton Mills 
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that if the non-union members did not become 
members of the Union and vote at the contem¬ 
plated election in favor of the Union as their rep¬ 
resentative, they would no longer have an^ jobs; 
that only Union members would be employed in 
said Mills; that it was necessary for non-union 
employees of the Gate City Cotton Mills tjo join 
said Union before the contemplated election for 
the opportunity to join later would be cjenied 
them; and that as a result of the contemplated 
election, in which the Union would win, thp non¬ 
union members would not be recognized lat all 
and that Gate City Cotton Mills would become 
“a closed shop” and that such non-union piem- 
bers would not be able to obtain jobs or jposi¬ 
tions in any other cotton mill. ! 

8. It is the purpose of Local Union No.'1938 
and of the National Labor Relations BoarcL un¬ 
der the machinery of the National Labor Rela¬ 
tions Act, to unionize the mill of the Mill^ and 
to force the said Mills to deal only with the| said 
Union and to employ only members of thej said 
Union against the will of the plaintiff and of 
many of its employees. 

9. That for the period since about September, 
1935, the relationships between the employees 
themselves and their relationship with thp of¬ 
ficials of the Mills have been disturbed by agita¬ 
tion with respect to the attempted unionization 
of the Mills by representatives and members of 
Local Union No. 1938 and the endeavor onj the 
part of the members and representatives of £aid 
Union to have said Union selected as the repre¬ 
sentatives of the employees of said Mills fori the 
purposes of collective bargaining pursuant tojthe 
provisions of the National Labor Relations A C U 
and such conditions have been aggravated! by 
agitations before the said Board and by the pro¬ 
posed holding of said election; all of which !has 
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resulted in unpleasant and disturbed relations 
among employees and between the Mills and its 
employees and has interfered with the efficient 
performance of their duties by employees; and 
has resulted in serious disturbances of the pre¬ 
existing harmonious relations between said Mills 
and its employees, and the holding of said elec¬ 
tion would stir up further strife, contention and 
ill will among the employees of the Mills. 

10. Upon the designation and selection of rep¬ 
resentatives pursuant to any election, the plaintiff 
will be required to cancel all its existing indi¬ 
vidual employment contracts with its employees 
and to cease dealing with them in respect of em¬ 
ployment contracts as to rates of pay, wages, 
hours of employment or other conditions of em¬ 
ployment and thereafter deal exclusively with 
representatives designated pursuant to said elec¬ 
tion in respect of such employment contracts; 
and the plaintiff would be prohibited from bar¬ 
gaining with its employees with respect to rates 
of pay, wages, hours of employment and other 
conditions of employment, except as said em¬ 
ployees would be represented by Local Union 
No. 1938. Should the plaintiff refuse so to bar¬ 
gain it would be subject to harassment by costly 
and extensive proceedings contemplated under 
and required by the Act and to avoid which, 
against its wishes and desires, it may be coerced 
into collective bargaining with said Local Union. 

11. Agents of the National Labor Relations 
Board, assisted by representatives of said Union 
at the request of said agents, delivered and dis¬ 
tributed election notice bulletins of the Board 
respecting the proposed election of December 
14, 1935, to the employees of the plaintiff on the 
plaintiff’s property without plaintiff’s invitation 
and consent. The notice of election contains 
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misstatements, in that it states said electiori was 
to be held to determine whether employees of 
the plaintiff wish to choose said Local Union or 
any other labor organization as their representa¬ 
tives, whereas the election was called for th£ de¬ 
termination of whether or not said Local should 
be designated or selected, and, further, th^t all 
employees on the payroll on November 2, ^ 935, 
and those hired up to December 7, 1935, except 
clerical and supervisory force, are eligible to 
vote, whereas the order of the Board of Decem¬ 
ber 7, 1935, provided that said election should be 
conducted among the employees of the plaintiff, 
except those enumerated in the notice, and fhose 
employed between November 2, 1935, except 
supervisory and clerical employees and those who 
quit or have been discharged for cause during 
such period. 

12. An agent of the National Labor Relations 
Board solicited and advised with the day watch¬ 
man at the Gate City Cotton Mills in an| en¬ 
deavor to influence him to advise employees of 
said Mills that it was compulsory for such I em¬ 
ployees to vote at the election contemplated to be 
held on December 14, 1935. 

13. The pendency of the threatened election 
and the actions and intentions of the defendants 
and their agents and representatives in connec¬ 
tion therewith, had and taken under the pur¬ 
ported authority of the Act, have disturbed! the 
quiet peaceful relationship between the plain¬ 
tiff and its employees and are continuing |and 
will continue so to disturb such relations Until 
said activities of the defendants are enjoined by 
this Court. Plaintiff has no certain, adequate, 
complete or timely remedy at law or by staitute 
for the preservation of its rights in the premises. 

14. The calling of said election by the de¬ 
fendants has resulted in controversies, disputes 
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and frictions, between employees of the Gate 
City Mills and between some of such employees 
and said Mills. 

15. The defendants have acted in accord with 
said Local 1938 in attempting to carry out the 
commands and further the policy of said Act. 
The election ordered by the defendants is not 
one tb determine whom the employees of said 
Mills desire to represent them, or whether they 
desire any representative or any collective bar¬ 
gaining at all, but is solely for the purpose of 
determining whether the employees desire said 
Local as their statutory representative. Agents 
of defendants and agents of said Local, acting in 
concert, distributed the Board’s election notices. 
In pursuance of their duties under the statute, 
the defendants are now engaged with said Local 
in an attempt to have said Local designated as 
sole bargaining representative of all employees 
of the Mills, with statutory authority to demand 
and require the Mills to establish the closed 
shop. There is no showing of any plan, purpose 
or concert of action between the defendants or 
any qf their representatives or agents and said 
Local No. 1938, its officers, agents or members, 
or any of them, however, to do anything beyond 
that which the Act, as administratively con¬ 
strued, authorizes, requires and attempts to en¬ 
courage. 

IV. Plaintiff excepts to the failure and refusal of 
the Court to accept and adopt the plaintiff’s proposed 
conclusions of law as follows, or the substance of 
them; and to the failure and refusal of the Court to 
accept and adopt each of said findings and each part 
thereof severally, or the substance thereof: 

1. The Mills is not engaged in interstate com¬ 
merce in its producing operations; nor do its 
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said producing operations, nor its labor relations 
in connection therewith, directly affetft inter¬ 
state commerce. The said producing business of 
the Gate City Cotton Mills is purely iitrastate 
in character. ! 

2. The employees of the Mills designated by 

the Board as constituting the appropriate unit 
for collective bargaining and proposed l as par¬ 
ticipants in the said election, are not engaged in 
interstate commerce or in activities jiirectly 
affecting, restraiining or burdening said com¬ 
merce but are engaged in the wholly locajl activ¬ 
ity of manufacture. I 

i 

3. The National Labor Relations Act is il¬ 
legal and void in so far as it affects the produc¬ 
ing business of this plaintiff or results ip inter¬ 
ference with the relations between itself land its 
employees engaged in said producing business 
in that it violates the Constitution of the United 
States in the following respects: 

I 

(a) The said Act is in purpose, in essence 

and on its face an attempt to regulate matters 
not committed to the Federal Government by 
the Constitution, by regulating industry, in¬ 
cluding the relations between employer and 
employee, in respect to rates of pay, hpurs of 
employment and other conditions of employ¬ 
ment. ! 

(b) The said Act is violative of the Com¬ 
merce Clause in that it seeks to regulate mat¬ 
ters concerning wholly intrastate business, a 
regulation which does not constitute the jregu¬ 
lation of commerce among the several states. 

(c) The said Act is violative of the Tenth 
Amendment to the Constitution of the United 
States, in that it constitutes an invasion by the 
Federal Government of fields of regulation re¬ 
served by that amendment to the States or to 
the People. 
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(d) i The said Act is violative of the Fifth 
Amendment to the Constitution of the United 
States in that 

(1) It attempts to deprive the plaintiff 
without due process of law of the liberty 
guaranteed to it by that amendment; 

(2) It attempts to deprive the plaintiff 
without due process of law of its property 
rights, including subsisting contract rights 
with its employees and its inherent right to 
bargain and deal with its employees in re¬ 
spect to rates of pay, wages, hours of em¬ 
ployment, or other conditions of employ¬ 
ment; 

(3) It is 'wholly arbitrary, capricious and 

unequal; 

(4) It attempts to deprive the plaintiff 
of its subsisting contracts with its employees 
individually and to deprive its employees 
of such contracts without due process of 
law; 

(5) It attempts to take the private prop¬ 
erty of the plaintiff for a public use without 
the payment of just compensation. 

(e) The said Act is violative of the Fourth 
Amendment to the Constitution of the United 
States in that it permits and authorizes unrea¬ 
sonable searches and seizures of papers and 
effects of employers, including the plaintiff. 

(f) The said Act is violative of the Third 
Article of the Constitution of the United 
States in that judicial power of the United 
States in large part by said Act is attempted to 
be vested in said National Labor Relations 
Board and not in the courts as required by said 
Article, and said Act attempts to infringe upon 
the constitutional authority of the courts of 
the United States. 


10 


91 


(g) The said Act is violative of the Seventh 
Amendment to the Constitution in that jno trial 
by jury is permitted or required by sai|d Act. 

(h) The said Act is violative of tlW Ninth 

Amendment to the Constitution of the United 
States in that by said Act the Government of 
the United States through the Congress has 
presumed and purported to assume jurisdic¬ 
tion and control of certain rights retained by 
the States or by the People. I 

(i) The said Act attempts unlawfully to 

delegate the legislative power of the Congress 
of the United States to the National Latjor Re¬ 
lations Board. j 

4. The said Act is illegal and void and uncon¬ 
stitutional as a whole, for each and all iof the 
grounds named in paragraph 3 above. j 

5. All actions, orders and authorities at¬ 
tempted and purported to be exercised by the 
defendants, their agents or representatives, un¬ 
der and by force of said Act are likewise void 
and unconstitutional for each and all of the rea¬ 
sons set forth in paragraph 3 above. j 

6. Under the National Labor Relations Act, 
should a majority of the employees of the iMills 
at the election sought to be enjoined hereijn, se¬ 
lect Local Union No. 1938 as their representa¬ 
tive, then such Union would by the terms oif said 
Act become the exclusive representative of all of 
said employees, for the purposes of collectiv bar¬ 
gaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employ¬ 
ment. 

7. Plaintiff’s contracts of employment with 
its employees are a valuable right, as ate its 
rights to negotiate individually with its em¬ 
ployees, protection against the invasion of Which 
this Court of Equity can and should afford^ 
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8. Plaintiff is also entitled to the free choice 
whether to deal or to continue to deal with its 
employees individually, and upon what terms, 
and is ientitled to enjoin third parties, acting 
without warrant of law, from coercing or other¬ 
wise interfering with its freedom of choice in 
that regard. 

9. If the said Union is successful in said elec¬ 
tion, said Union by specific requirement of the 
said Act will be certified by the Board as the 
sole and exclusive representative of all employees 
for the purpose of collective bargaining as set 
forth in Section 9(a) of said Act. 

10. If the said Union is designated or selected 
by a majority of the employees of the Mills at 
said election, it will become by operation of 
Section 9(a) of said Act, sole and exclusive rep¬ 
resentative of all of the employees of said Mills 
with whom alone it will be authorized and per¬ 
mitted under said Act to deal for the purpose of 
collective bargaining. 

11. No adequate or exclusive remedy under 
the National Labor Relations Act is given the 
plaintiff to protect its rights, and the holding of 
the election, whether or not it would result in 
fact in the selection of Local Union No. 1938 
as the representative of its employees, constitutes 
a present threat of irreparable injury and 
damage not measurable in pecuniary values. 
Plaintiff has no adequate remedy at law. 

12. If the said statutory remedy be construed 
as intended to be exclusive then the remedial 
provisions of the statute are unauthorized and 
void as an unwarranted infringement of the 
judicial power of the United States and as viola¬ 
tive of the Fifth Amendment. 

13. Plaintiff is entitled to have a declaratory 
judgment adjudging and declaring that the Act, 
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and all actions and orders of the defendants 
thereunder, are illegal, void and unconstitutional 
for the reasons set forth in Conclusions Ifo. 3, 4 
and 5, supra, either as a whole or as attempted to 
be applied to itself or to its employees, j 

14. The plaintiff is entitled to have is^ue out 
of this Court an injunction pendente l}te re¬ 
straining and enjoining the defendants, tbjeir as¬ 
sistants, employees, agents and representatives, 
and each of them, from holding or causing to be 
held an election among its employees for the pur¬ 
pose of designation or selection of representa¬ 
tives of such employees for collective bargaining. 


The foregoing exceptions are hereby allowed and 
made of record this 22nd day of January, 1936| 


Jesse C. AdkiIns, 
JusticL 
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IN THE 

SUPREME COURT , 

i 

of the District of Columbia 

i 

i 

Holding an Equity Court I 


Gate City Cotton Mills, 

East Point, Georgia, 

Plaintiff, 

v . 

J. Warren Madden, 

John M. Carmody and 
Edwin S. Smith, 

constituting the 

National Labor Relations Board, 

Denrike Building, 

Washington, D. C., 

Defendants. 

ORDER DENYING TEMPORARY INJUNCTION 
AND GRANTING STAY [ 

This cause came on to be heard at this term upon 
the plaintiff’s application for an injunction pendente 
lite, and upon the rule to show cause dated Decem¬ 
ber 31, 1935, why the defendants, pendente j lite, 
should not be enjoined and upon the defendants’ 
return to said rule to show cause and thereupon, iipon 
consideration thereof, it is this 22nd day of January, 
1936, 

i 

i 

1 ! 
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ADJUDGED, ORDERED and DECREED as 
follows, viz.: 

(1) That the plaintiff’s application for an injunc¬ 
tion pendente lite be, and the same hereby is, denied. 

(2) That the Rule to Show Cause heretofore 
issued herein be, and the same hereby is, discharged. 

(3) Plaintiff having announced in open court that 
it desires and intends to appeal from this decree to 
the United States Court of Appeals for the District 
of Columbia and having moved that a stay and in¬ 
junction be granted pending final determination of 
this cause on appeal, 

IT IS ORDERED that, pending final determina¬ 
tion of this cause on appeal, the defendants J. Warren 
Madden, John M. Carmody and Edwin S. Smith, 
individually and as members of and constituting the 
National Labor Relations Board, their assistants, 
employees, agents and representatives, and each of 
them, be and they are hereby enjoined from holding, 
or causing to be held, an election among the em¬ 
ployees of the Gate City Cotton Mills, at any time 
or times, for the purpose of designation or selection 
of representatives of such employees for collective 
bargaining. 

Jesse C. Adkins, 

Justice . 


January 22, 1936. 

Exception of the plaintiff, Gate City Cotton 
Mills, is hereby noted to the entry of paragraphs (1), 
and (2) of the above decree and to so much thereof 
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as refuses any of the relief herein prayed by the 
plaintiff, and the plaintiff, by its attorneys, in ppen 
court petitions for and notes an appeal frorh the 
above decree to the United States Court of Appeals 
for the District of Columbia on this 22nd day of 
January, 1936, which appeal is hereby granted, and 
noted, whereupon the maximum undertaking', for 
costs is hereby fixed at One Hundred Dollars 
($100.00) with leave to deposit the sum of f^ifty 
Dollars ($50.00) with the Clerk in lieu thereof^ 

Jesse C. Adkins, 

Justice. | 


Approved as to form: 

Reynolds Robertson, 
Douglas L. Hatch, 

Counsel for Plaintiff. 

Charles Fahy, 

Counsel for Defendants. 
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171 Assignments of Error 

Filed January 30,1936. 

Comes now Gate City Cotton Mills, by its attorneys, and 
says that in the record and proceedings and in the order 
entered in the above entitled cause on January 22, 1936, 
there is error in the following respects: 

I. The Court erred in overruling, denying and refusing 
plaintiff’s application for temporary injunction as prayed. 

II. The Court erred in failing and refusing to grant plain¬ 
tiff’s application for permanent injunction, as prayed. 

III. The Court erred in failing and refusing to grant 
plaintiff’s application for declaratory judgment, as prayed. 

IV. The Court erred in its Finding of Facts No. 11, and 
in each and every part thereof, severally; and in failing and 
refusing to find and hold and rule to the contrary. Said 
Finding, and each and every part thereof, severally, con¬ 
stitutes in whole or in part a conclusion of law and is er¬ 
roneous in law, is not supported by and is contrary 

172 to the pleadings and the evidence, is erroneous in 
fact, i and is inconsistent with facts found or not 

denied. 

V. The Court erred in its Finding of Facts No. 12, and 
in each and every part thereof, severally; and in failing and 
refusing to find and hold and rule to the contrary. Said 
Finding, and each and every part thereof, severally consti¬ 
tutes in whole or in part a conclusion of law and is errone¬ 
ous in law, is not supported by and is contrary to the plead¬ 
ings and the evidence, is erroneous in fact, and is inconsis¬ 
tent with facts found or not denied. 

VI. The Court erred in its Conclusion of Law No. 1 and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they and each of them are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; are 
not supported by the pleadings or the evidence; and are in¬ 
consistent with facts found or not denied. 

VII. The Court erred in its Conclusion of Law’ No. 2 and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the 
ground that they and each of them are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
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law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not deniecjl. 

VIII. The Court erred in its Conclusion of LaW No. 3 
and in each and every part thereof, severally] and in 

173 each and every conclusion, ruling or holding j;herein, 
upon the ground that they and each of them afe erro¬ 
neous in point of law; are contrary to the pleadings, |the evi¬ 
dence and the law; are not supported by the pleadings or 
the evidence; and are inconsistent with facts found or not 
denied. 

IX. The Court erred in its Conclusion of Law No' r 4 and 
in each and every part thereof, severally, and in eajch and 
every conclusion, ruling or holding therein, upon the ground 
that they and each of them are erroneous in point (ff law; 
are contrary to the pleadings, the evidence and the l^w; are 
not supported by the pleadings or the evidence; ahd are 
inconsistent with facts found or not denied. 

X. The Court erred in failing and refusing to accept and 

adopt the plaintiff’s proposed findings of fact as fallows, 
or the substance of them; and in failing and refusing to 
accept and adopt each of such findings and each part [there¬ 
of, severally, or the substance thereof: j 

1. The Mills conducts a manufacturing establishment lo¬ 
cated at East Point, Fulton County, Georgia. Its business 
consists of processing raw cotton into yarn and selling the 
yarn thus produced wholesale to a limited number cjf cus¬ 
tomers. It does not sell its product in the retail trade. It 
operates only the one mill. The raw cotton used in iti busi¬ 
ness is grown in Georgia, is purchased by the plaintiff in 
Georgia and passes through no other State in transit| to its 
mill and is processed in that State. All of its employees are 
engaged in, and in connection with, the manufacture o^ yarn 
in and around said mill. It has now in its employ approxi¬ 
mately two hundred and twenty persons doing full o| part 
time work, not including its officers. The plaintiff no to has 
outstanding contracts of employment with its indmdual 
employees upon mutually satisfactory terms as to ra|;es of 
pay, wages, hours of labor and other conditions of employ¬ 
ment. | 

2. Local Union No. 1938 on or about September 14, 

174 1935, submitted to plaintiff a proposed form ofj con¬ 
tract to be entered into between the United Textile 
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Workers of America and Gate Citv Cotton Mills. In said 
proposed form of contract it was provided that said Union 
was recognized as empowered to bargain collectively for all 
employees of the Mills and it was provided that all griev¬ 
ances arising in the shop should be adjusted between the 
Mills and said Union. Plaintiff refused to enter into said 
contract or to bargain with the representatives of said Local 
Union No. 1938. Previously, the said Union had in October, 
1934 and again in February, 1935, submitted closed shop 
contracts which had also been rejected by said Mills. 

3. Local Union No. 1938 in its petition to the National 
Labor Relations Board on October 12, 1935, asserted that 
it represented a majority of the employees of the Gate City 
Cotton Mills. The Board in its decision found that said 
Local Union No. 1938 has been selected by a substantial 
number of employees of the Mills. The said union contends 
that it now represents a majority of the employees of the 
Gate City Cotton Mills. 

4. The practice and custom of the Mills when a shift of 
employees is discontinued is to lay off all of the employees 
in a group working on that shift and when said shift is re¬ 
sumed said Mills takes back all of those who have pre¬ 
viously worked for it who are available and only employs 
new employees to fill up vacancies; and when a shift of em¬ 
ployees is discontinued, those who live in houses on the 
property of the plaintiff are permitted during good be¬ 
havior to remain thereon even though not then employed. 

5. Since September, 1934, the plaintiff has enjoyed 
friendly, pleasant, cordial and harmonious relations with 
its employees, and it officers have at all times willingly dis¬ 
cussed and negotiated with said employees matters dealing 
with and affecting rates of pay, wages, hours of employ¬ 
ment and other conditions of employment, and during the 
eleven months past of the calendar year 1935 the plaintiff 
has continued to operate its mill at a financial loss, except 
for the month of October. In August, 1935, when its con¬ 
tracts and orders were at the lowest ebb of its production 
historv and the necessitv to close its mill was imminent, the 
plaintiff complied with the petition of numerous of its em¬ 
ployees to keep the shop open out of their consideration and 
in the hope that its business would improve. 
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6. It the said Union be designated or selected as jthe ex¬ 
clusive representative of all the producing employee^ of the 
Mills for the purpose of collective bargaining as provided 
in Section 9(a) of the statute, it will have the power |to pro¬ 
pose as a condition of any such collective bargain tjiat the 
Mills be completely unionized and the closed shop I put in 
force; and the said Mills and many of its employees jbelieve 
and apprehend, as a result of proposals, communications 
and statements made by the said Union and its officers and 

members, that it is the purpose of said Uijion to 
175 unionize the said Mills and to put the closed shop 
into effect, and further apprehend and fear t}iat the 
employees who do not join the Union prior to the said elec¬ 
tion and vote for it at said election will thereafter not be per¬ 
mitted to become members of the Union, will lose th^ir em¬ 
ployment with the Mills, and the plaintiff will be deprived 
thereby of efficient and experienced employees. 

7. Members and representatives of the local Union No. 
1938, United Textile Workers of America, shortly before 
the date of the proposed election on December 14j 1935, 
threatened non-union employees of the Gate City Gotton 
Mills that if the non-union members did not become! mem¬ 
bers of the Union and vote at the contemplated election in 
favor of the Union as their representative, they wojild no 
longer have any jobs; that only Union members would be 
employed in said Mills; that it was necessary for non-union 
employees of the Gate City Cotton Mills to join said JUnion 
before the contemplated election for the opportunity jo join 
later would be denied them; and that as a result of tlje con¬ 
templated election, in which the Union would win, thp non¬ 
union members would not be recognized at all anil that 
Gate City Cotton Mills would become “a closed shop” and 
that such non-union members would not be able to obtain 
jobs or positions in any other cotton mill. 

8. It is the purpose of Local Union No. 1938 and pf the 
National Labor Relations Board, under the machinery of 
the National Labor Relations Act, to unionize the mill of 
the Mills and to force the said Mills to deal only wijh the 
said Union and to employ only members of the said Union 
against the will of the plaintiff and of many of its em¬ 
ployees. 
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9. That for the period since about September, 1935, the 
relationships between the employees themselves and their 
relationship with the officials of the Mills have been dis¬ 
turbed by agitation with respect to the attempted unioniza¬ 
tion of the Mills by representatives and members of Local 
L T nion No. 1938 and the endeavor on the part of the mem¬ 
bers and representatives of said Union to have said Union 
selected as the representatives of the employees of said 
Mills for the purposes of collective bargaining pursuant to 
the provisions of the National Labor Relations Act; and 
such conditions have been aggravated bv agitations before 
the said Board and by the proposed holding of said elec¬ 
tion ; all of which has resulted in unpleasant and disturbed 
relations among employees and between the Mills and its 
employees and has interfered with the efficient performance 
of their duties by employees; and has resulted in serious 
disturbances of the pre-existing harmonious relations be¬ 
tween said Mills and its employees, and the holding of said 
election would stir up further strife, contention and ill will 
among the employees of the Mills. 

10. Upon the designation and selection of representa¬ 
tives pursuant to any election, the plaintiff will be required 

to cancel all its existing individual employment con- 
176 tracts with its employees and to cease dealing with 

them in respect of employment contracts as to rates 
of pay, wages, hours of employment or other conditions of 
employment and thereafter deal exclusively with represen¬ 
tatives designated pursuant to said election in respect of 
such employment contracts; and the plaintiff would be pro¬ 
hibited from bargaining with its employees with respect to 
rates of pay, wages, hours of employment and other con¬ 
ditions of employment, except as said employees would be 
represented by Local Union No. 1938. Should the plain¬ 
tiff refuse so to bargain it would be subject to harassment 
by costly and extensive proceedings contemplated under 
and required by the Act and to avoid which, against its 
wishes and desires, it may be coerced into collective bar¬ 
gaining with said Local Union. 

11. Agents of the National Labor Relations Board, as¬ 
sisted by representatives of said Union at the request of 
said agents, delivered and distributed election notice bul¬ 
letins of the Board respecting the proposed election of De- 
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cember 14, 1935, to the employees of the plaintiff^ on the 
plaintiff’s property without plaintiff’s invitation and con¬ 
sent. The notice of election contains misstatements' in that 
it states said election was to be held to determine Whether 
employees of the plaintiff wish to choose said Loca^ Union 
or any other labor organization as their representatives, 
whereas the election was called for the determination of 
whether or not said Local should be designated or selected, 
and, further, that all employees on the payroll on November 
2, 1935, and those hired up to December 7, 1935, except cler¬ 
ical and supervisory force, are eligible to vote, whereas the 
order of the Board of December 7, 1935, provided thjat said 
election should be conducted among the employees 'of the 
plaintiff, except those enumerated in the notice, amjl those 
employed between November 2, 1935, except supervisory 
and clerical employees and those who quit or have b<^en dis¬ 
charged for cause during such period. ! 

12. An agent of the National Labor Relations Board so¬ 

licited and advised with the day watchman at the Gaje City 
Cotton Mills in an endeavor to influence him to advijse em¬ 
ployees of said Mills that it was compulsory for such em¬ 
ployees to vote at the election contemplated to be hield on 
December 14, 1935. j 

13. The pendency of the threatened election and t|he ac¬ 
tions and intentions of the defendants and their agents and 
representatives in connection therewith, had and taken un¬ 
der the purported authority of the Act, have disturbed the 
quiet peaceful relationship between the plaintiff and its em¬ 
ployees and are continuing and will continue so to d'isturb 
such relations until said activities of the defendants ^re en¬ 
joined by this Court. Plaintiff has no certain, adequate, 
complete or timely remedy at law or by statute for th^ pres¬ 
ervation of its rights in the premises. 

14. The calling of said election bv the defendants has re- 

* • • i 

suited in controversies, disputes and frictions, be- 
177 tween employees of the Gate City Mills and between 
some of such employees and said Mills. | 

15. The defendants have acted in accord with said Local 
1938 in attempting to carry out the commands and further 
the policy of said Act. The election ordered by the defend¬ 
ants is not one to determine whom the employees oi\ said 
Mills desire to represent them, or whether they desir^ any 
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representative or any collective bargaining at all, but is 
solely for the purpose of determining whether the em¬ 
ployees desire said Local as their statutory representative. 
Agents of defendants and agents of said Local, acting in 
concert, distributed the Board’s election notices. In pursu¬ 
ance of their duties under the statute, the defendants are 
now engaged with said Local in an attempt to have said 
Local designated as sole bargaining representative of all 
employees of the Mills, with statutory authority to demand 
and require the Mills to establish the closed shop. There is 
no showing of any plan, purpose or concert of action be¬ 
tween the defendants or any of their representatives or 
agents and said Local No. 1938, its officers, agents or mem¬ 
bers, or any of them, however, to do anything beyond that 
which the Act, as administratively construed, authorizes, 
requires and attempts to encourage. 

XI. The Court erred in failing and refusing to accept 
and adopt the plaintiff’s proposed conclusions of law as fol¬ 
lows, or the substance of them; and in failing and refusing 
to accept and adopt each of said conclusions and each part 
thereof, severally, or the substance thereof: 

1. The Mills is not engaged in interstate commerce in its 
producing operations; nor do its said producing operations, 
nor its labor relations in connection therewith, directly af¬ 
fect interstate commerce. The said producing business of 
the Gate Citv Cotton Mills is purelv intrastate in character. 

2. The employees of the Mills designated by the Board 
as constituting the appropriate unit for collective bargain¬ 
ing and proposed as participants in the said election, are not 
engaged in interstate commerce or in activities directly af¬ 
fecting, restraining or burdening said commerce but are en¬ 
gaged in the wholly local activity of manufacture. 

3. The National Labor Relations Act is illegal and void 
in so far as it affects the producing business of this plain¬ 
tiff or results in interference with the relations between it¬ 
self and its employees engaged in said producing business 
in that it violates the Constitution of the United States in 
the following respects: 

(a) The said Act is in purpose, in essence and on its face 
an attempt to regulate matters not committed to the Fed¬ 
eral Government by the Constitution by regulating 
178 industry, including the relations between employer 
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to the 


and employee, in respect to rates of pay, hours of employ¬ 
ment and other conditions of employment. 

(b) The said Act is violative of the Commerce Cl|ause in 
that it seeks to regulate matters concerning wholly intra- 
state business, a regulation which does not constitute the 
regulation of commerce among the several states. 

(c) The said Act is violative of the Tenth Amendment to 
the Constitution of the United States, in that it constitutes 
an invasion by the Federal Government of fields of regula 
tion reserved by that amendment to the States or 
People. 

(d) The said Act is violative of the Fifth Amendment to 
the Constitution of the United States in that 

(1) It attempts to deprive the plaintiff without due proc¬ 
ess of law of the liberty guaranteed to it by that amend¬ 
ment ; 

(2) It attempts to deprive the plaintiff without due proc¬ 
ess of law of its property rights, including subsisting con¬ 
tract rights with its employees and its inherent right bar¬ 
gain and deal with its employees in respect to rates bf pay, 
wages, hours of employment, or other conditions of employ¬ 
ment; 

(3) It is wholly arbitrary, capricious and unequal i 

(4) It attempts to deprive the plaintiff of its subsisting 
contracts with its employees individually and to deprjive its 
employees of such contracts without due process of law; 

(5) It attempts to take the private property of thejplain- 

tiff for a public use without the payment of just compensa¬ 
tion. | 

(e) The said Act is violative of the Fourth Amendment 
to the Constitution of the United States in that it permits 
and authorizes unreasonable searches and seizures of 
papers and effects of employers, including the plaintiff. 

(f) The said Act is violative of the Third Article of the 
Constitution of the United States in that judicial po\yer of 
the United States in large part by said Act is attempted to 
be vested in said National Labor Relations Board afid not 
in the courts as required by said Article, and said Alct at¬ 
tempts to infringe upon the constitutional authority Of the 
courts of the United States. 

(g) The said Act is violative of the Seventh Aipend- 
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179 ment to the Constitution in that no trial by jury is 
permitted or required by said Act. 

(h) The said Act is violative of the Ninth Amendment to 

the Constitution of the United States in that bv said Act the 

•/ 

Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and control 
of certain rights retained by the States or by the People. 

(i) The said Act attempts unlawfully to delegate the leg¬ 
islative power of the Congress of the United States to the 
National Labor Relations Board. 

4. The said Act is illegal and void and unconstitutional as 
a whole, for each and all of the grounds named in para¬ 
graph 3 above. 

5. All actions, orders and authorities attempted and pur¬ 
ported to be exercised by the defendants, their agents or 
representatives, under and by force of said Act are likewise 
void and unconstitutional for each and all of the reasons 
set forth in paragraph 3 above. 

6. Under the National Labor Relations Act, should a ma¬ 
jority of the employees of the Mills at the election sought 
to be enjoined herein, select Local Union No. 1938 as their 
representative, then such Union would by the terms of said 
Act become the exclusive representative of all of said em¬ 
ployees, for the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment, or other con¬ 
ditions of employment. 

7. Plaintiff’s contracts of employment with its em¬ 
ployees are a valuable right, as are its rights to negotiate 
individually with its employees, protection against the in¬ 
vasion of which this Court of Equity can and should afford. 

8. Plaintiff is also entitled to the free choice whether to 
deal or to continue to deal with its employees individually, 
and upon what terms, and is entitled to enjoin third parties, 
acting without warrant of law, from coercing or otherwise 
interfering with its freedom of choice in that regard. 

9. If the said Union is successful in said election, said 
Union by specific requirement of the said Act will be certi¬ 
fied by the Board as the sole and exclusive representative of 
all employees for the purpose of collective bargaining as 
set forth in Section 9(a) of said Act. 

10. If the said Union is designated or selected bv a ma- 
jority of the employees of the Mills at said election, it will 
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become by operation of Section 9(a) of said Act, $ole and 
exclusive representative of all of the employees j of said 
Mills with whom alone it will be authorized and permitted 
under said Act to deal for the purpose of collective bar¬ 
gaining. ! 

11. No adequate or exclusive remedy under the National 
Labor Relations Act is given the plaintiff to prcjtect its 

rights, and the holding of the election, whether or not 
180 it would result in fact in the selection of Loca|l Union 
No. 1938 as the representative of its employejes, con¬ 
stitutes a present threat of irreparable injury and damage 
not measurable in pecuniary values. Plaintiff has jno ade¬ 
quate remedy at law. 

12. If the said statutory remedy be construed as intended 

to be exclusive then the remedial provisions of the statute 
are unauthorized and void as an unwarranted infringement 
of the judicial power of the United States and as violative 
of the Fifth Amendment. i 

13. Plaintiff is entitled to have a declaratory judgment 
adjudging and declaring that the Act, and all actiolns and 
orders of the defendants thereunder, are illegal, vdid and 
unconstitutional for the reasons set forth in Conclusions 
Nos. 3, 4 and 5, supra, either as a whole or as attempted to 
be applied to itself or to its employees. 

14. The plaintiff is entitled to have issue out <j>f this 

Court an injunction pendente life restraining and enjoining 
the defendants, their assistants, employees, agents aijd rep¬ 
resentatives, and each of them, from holding or causing to 
be held an election among its employees for the purpose of 
designation or selection of representatives of such em¬ 
ployees for collective bargaining. j 

For which errors the plaintiff, Gate City Cotton j Mills, 
prays that the said order and decree of the Supreme jCourt 
of the District of Columbia, dated Januarv 22, 1936 ibe re- 

7 v 7 j 

versed and that the cause be remanded to the said Court 
with directions to grant a preliminary injunction as played, 
and with directions to grant permanent injunction aid de¬ 
claratory judgment as prayed, and for costs. 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
Counsel for Plaintiff-Appellant 


January 30, 1936. 
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Memorandum 

January 30, 1936. 

$50 cash deposited in lieu of bond on appeal. 


181 Praecipe and Designation of Record 

Filed January 30, 1936. 

The clerk of the Court will please prepare the record on 
appeal in the above-entitled cause and include therein the 
following papers and proceedings: 

1 Bill of Complaint for Restraining Order and Injunc¬ 
tion and Petition for Declaratorv Judgment filed Decem¬ 
ber 20,1935. 

2. Notice of Application for Temporary Restraining 

Order and/or Rule to Show Cause and/or Preliminarv In- 

• * 

junction filed December 20, 1935. 

3. Rule to Show Cause filed December 31, 1935. 

4. Acknowledgment of Service of copy of Rule to Show 
Cause dated December 31, 1935, and filed January 2, 1936. 

5. Order Continuing Rule to Show Cause to January 13 
filed January 3, 1936. 

6. Affidavit of C. H. Kelly in Support of Application for 
Preliminary Injunction dated December 28, 1935, and filed 
January 6,1936. 

7. Affidavit of F. E. Hogan in Support of Application for 
Preliminary Injunction dated December 27, 1935, and filed 
January 6, 1936. 

8. Affidavit of R. E. Davison in Support of Application 
for Preliminary Injunction dated December 28, 1935, and 
filed January 6,1936. 

9. Affidavit of H. H. Murphy in Support of Appli- 

182 cation for Preliminary Injunction dated December 
27, 1935, and filed January 6, 1936. 

10. Affidavit of H. C. Reynolds in Support of Application 
for Preliminary Injunction dated December 28, 1935, and 
filed January 6,1936. 

11. Affidavit of Mrs. Mabel Shields in Support of Appli¬ 
cation for Preliminary Injunction dated December 28, 
1935, and filed January 6, 1936. 

12. Affidavit of Jess Little in Support of Application for 
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Preliminary Injunction dated December 28, 1935, ^nd filed 
January 6, 1936. j 

13. Affidavit of Irene Johnston in Support of JApplica- 
tion for Preliminary Injunction dated January 3, 1936, and 
filed January 7, 1936. 

14. Affidavit of Lois White in Support of Application for 

Preliminary Injunction dated January 3, 1936, aind filed 
January 7, 1936. j 

15. Affidavit of Nora Holcome in Support of Application 

for Preliminarv Injunction dated January 3, 1936, hnd filed 
January 7, 1936. j 

16. Acknowledgment of Service of affidavits of I White, 
Johnston and Holcome filed Januarv 7, 1936. 

17. Acknowledgment of Service of affidavits o^ Little, 

Hogan, Murphy, Davison, Shields, Reynolds and Kejlly filed 
Januarv 7,193*6. i 

18. Acknowledgment of Service of affidavit of Scptt Rus¬ 
sell filed January 10, 1936. j 

19. Affidavit of Scott Russell dated January 7, 19p6, and 

filed January 10, 1936. j 

20. Answer of defendants filed January 10, 1936J 

21. Acknowledgment of Service of affidavit of Winfield 

P. Jones filed January 11, 1936. j 

22. Affidavit of Winfield P. Jones dated January 9, 1936, 

and filed January 13, 1936. | 

23. Order Continuing Rule to Show Cause to January 16 

filed January 13, 1936. | 

24. Acknowledgment of Service of affidavits of 
183 Feidelson; Emerson; Parkman, Pittman and Pep¬ 
pers; Pittman; Parkman, Peppers and Pittman; 
Mrs. Sallie Pittman; Calhoun; Robinson; Adkisson; Park- 
man; Peppers; Curtis; Emerson filed January 15, 1^36. 

25. Affidavit of Charles N. Feidelson dated January 9, 

1936, and filed January 15, 1936. I 

26. Affidavit of Thomas I. Emerson dated January 9, 

1936, and filed January 15, 1936. | 

27. Affidavit of F. S. Parkman, W. C. Pittman andiH. G. 
Peppers dated January 7, 1936, and filed January 15, 1936. 

28. Affidavit of W. C. Pittman dated January 8, .1936, 
and filed January 15, 1936. 

29. Affidavit of F. S. Parkman, H. G. Peppers and jW. C. 
Pittman dated January 9, 1936, and filed January 15,j 1936. 

i 

i 

i 

i 

i 


i 




110 GATE CITY COTTON MILLS VS. J. WARREN MADDEN ET AL. 


30. Affidavit of Mrs. Sallie Pittman dated January 8, 
1936, and filed January 15, 1936. 

31. Affidavit of J. F. Calhoun dated January 8, 1936, and 
filed January 15, 1936. 

32. Affidavit of Ellis Robinson dated January 7, 1936, 
and filed January 15, 1936. 

33. Affidavit of Carrie Adkisson dated January 8, 1936, 
and filed January 15, 1936. 

34. Affidavit of F. S. Parkman dated January 9, 1936, 
and filed Januarv 15, 1936. 

35. Affidavit of H. G. Peppers dated January 9,1936, and 
filed January 15, 1936. 

36. Affidavit of Eugene C. Curtis dated January 10, 1936, 
and filed January 15, 1936. 

37. Affidavit of Thomas I. Emerson dated January 13, 
1936, and filed January 15,1936. 

38. Amended Answer of defendants filed Januarv 16, 
1936. 

39. Order Continuing Rule to Show Cause to January 21 
filed Januarv 16,1936. 

40. Order Denying Temporary Injunction and 
184 Granting Stay filed January 22, 1936. 

41. Findings of Fact and Conclusions of Law filed 
January 22, 1936. 

42. Plaintiff’s Exceptions to the Court’s Findings and 
Conclusions and Refusals to Find and Conclude filed Jan¬ 
uary 22,1936. 

43. Order and Entry showing notation and allowance of 
appeal filed January 22, 1936. 

44. Docket entry showing filing of appeal bond. 

45. Assignment of Errors filed January, 30, 1936. 

46. This Praecipe and Designation of Record filed Jan¬ 
uary 30,1936. 

47. Docket Entries in Case. 

FREDERICK H. WOOD 
WINFIELD P. JONES 
1 RICHARD H. WILMER 

I DOUGLAS L. HATCH 

' REYNOLDS ROBERTSON 

Attorneys for Appellant Gate 
City Cotton Mills. 




I 

i 
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Receipt of a copy of the within Designation of Record is 
hereby acknowledged this 30th day of January, 19^6. 

i 

CHARLES FAHY j 
Attorney for Defendants. 

185 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme (j^ourt of 
the District of Columbia, hereby certify the fojregoing 
pages numbered from 1 to 184, both inclusive, to b<b a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made parti of this 
transcript, in cause No. 60310 in Equity, wherein G4te City 
Cotton Mills is Plaintiff and J. Warren Madden, J|ohn M. 
Carmody and Edwin S. Smith, constituting the Rational 
Labor Relations Board, are Defendants, as the s^me re¬ 
mains upon the files and of record in said Court. | 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of (Wash¬ 
ington, in said District, this 5th day of February, 19$6. 

FRANK E. CUNNINGHAM, 

Clerk, i 

By CHAS. B. COFLIN, j 
(Seal) Assistant Clerk\ 

186 In the United States Court of Appeals for the j 

District of Columbia 

i 

January Term 1936 
No. 6640 

Gate City Cotton Mills, Appellant , 


v. j 

J. Warren Madden, John M. Carmody and Edw<n S. 
Smith, Constituting the National Labor Relations 
Board, Appellees. j 

Stipulation j 

i 

Now come the appellant and the appellees by and through 
their respective counsel and stipulate and agree as follows: 


i 
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1. That the case of Mrs. Lola Echols vs. Madden, et al., 
No. 6639, shall be considered and heard in conjunction with 
this appeal and the appeal in that case shall be considered 
and heard in conjunction with the record in the above case. 

2. That the following documents in the record on this ap¬ 
peal be deleted in printing: 

Affidavit of C. H. Kelly filed January 6, 1936, pages 36 
and 37; 

Affidavit of F. E. Hogan filed January 6,1936, pages 38 to 
41, inclusive; 

Affidavit of R. E. Davison filed January 6, 1936, pages 42 
and 43; 

Affidavit of H. H. Murphy filed January 6,1936, pages 44 
to 46, inclusive; 

187 Affidavit of H. C. Reynolds filed January 6, 1936, 
pages 47 and 48; 

Affidavit of Mrs. Mable Shields filed January 6, 1936, 
pages 49 and 50; 

Affidavit of Jess Little filed January 6,1936, pages 51 and 

O- 7 

Affidavit of Irene Johnston filed January 6, 1936, pages 
53 to 55, inclusive; 

Affidavit of Lois White filed January 6, 1936, pages 56 
and 57; 

Affidavit of Nora Holcome filed January 6, 1936, pages 
58 to 60, inclusive; 

Affidavit of Scott Russell filed January 10, 1936, pages 64 
to 67, inclusive; 

Answer filed January 10, 1936, pages 68 to 83, inclusive. 

, RICHARD H. WILMER 

DOUGLAS L. HATCH 
Attorneys for Appellant 

CHARLES FAHY 
Attorney for Appellees 
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Endorsed on back: In the United States Court of Ap¬ 
peals for the District of Columbia. No. 6640. Gate City 
Cotton Mills, Appellant, vs. J. Warren Madden, et al, Ap¬ 
pellees. Stipulation. United States Court of Appeals for 
the District of Columbia Filed Feb 17 1936 Hepry W. 
Hodges, Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court No. 6640. Gate City Cotton Mills, Appellant), vs. J. 
Warren Madden et al. &c. United States Court of Appeals 
for the District of Columbia Filed Feb 10 1936 Hehry W. 
Hodges, Clerk, 


